wlhien the verdict was announced.

FRANK WINS A STAY;
MAY ANNUL VERDIGT

New Lawyers Enter Case, Rais-
ing Point That Opens Way for
Appeal to U.S.Supreme Court.

STATE TAKEN BY SURPRISE

FPriconer’s Rights Held to be Violat-
ed When He Was Kept from
Court as Verdict Was Given.

Spceial to The Ncw Yorl Times.

ATLANTA, Gh., April 16.—Leo M.
Frank. who was under sentence to be

hanged to-morrow for the murder of
Mary Phagan, obtoined a stay to-day

upon two motions filed by his attorneys
before Judge Hill in the Superior Court.
One of these motions—which came as a
complete surprise—~demanded the annul-
ment of the verdict on the ground that
the defendant was deprived of his right
under the Constitution of the TUnited
States because he was absent from court
1t is:
Lbelieved that this will be the basis of an,
appeal to the Uri”ited States Supreme
Court in the event that w new trial is!
denied. '

The other motion was for a new trial!
on the general ground of newly discov-
ered evidence., Arguments on both mo- '|
tions were set for April 22, and this ac-:
tion on the part of the court automatic-
ally acted as a stay of execution. |

in the motion to set aside the verdict,
it was asserted, Judze L. 8. Roan, thc|
irinl Judge, requested that Frank be)
kept out of the courtroom when the ver-
Gict was announced on the ground of
possible violence in the event of acquit-
tal, It also was contended that two of’
his counszel, Rcuben R. Arnold and{
Luther Z. Rassecr, agreed to this, ':l;lldi
waived his right to be in court. The|
motion for annulment was filed by Tyve,
FPeeples & Alexander, attorned's not 'herc-i
tofore connected with the case. They |
contended that Frank did not know of
the agreement to waive s presence mi
court and that he would have had no
right to enter suchh an agrecment, even |
it he had known of :x  The point Is re-
garded as the most vital one so l;a.r.l
raised in the case, . .

One of the decisions of Judge Iill:
himsclf, when he was a member of the
Court of Appeals, will play a part in the

argument of the motion. This_‘ i the
case of the State vs. Lyons, Seventh
Georgia Appeals. A verdict was then

set aside because an attorney, in a tele-
phone conversation with the trial Judge,
waived the presence of himself and the
defendant. .

Relative to the agreement on Frank's
absence at the time of tihe verdict, So-
licitor General IHugh M, Dorsey to-day
issued the following statement:

“ Under the promise of two of IFranii's
attorneys that no advantage would be
taken of it, and over my protest to the
Judge against proceeding under that
promise, Judge .. S. Roan, of his own ;
motion, permitted the accused to be ab-
sent from court when the verdict was
rendered.” :

Lawyers Explain Agreement,

Attorneys Luther Z. Rosser and Reu-

issued the {following

ben R, Annold

statement in reference to the filing of
the motion by Attorneys Tyc, Peeples,

and Alexandecer:

The motion filed this morning to set
aside the conviction of Leo M. Frank,
on the ground, among others, that
F'rank was not present when the ver-
dict was rendered, and did not con-
sSent to the return of the verdict in
his absence, was liled by Messrs. Tye,
Peeples, Alexander, and others. We
do not appear as counsel in that mo-
tion.

The extraordinary motion for new
trial, based upon newly discovered
evidence and other like grounds, was
filed by ourselves, together with Mr.
Brandon ang »essrs. Herbert
T.econard Haas, and is a different pro-
ceeding, upon entirely different
grounds from the motion to set aside.

During the trial of Mr. T'rank the

fecling against him on Lhe part of
some members of the public was so
evident and pronounced as to greatly
concern the trial Judse for Frank's
cafetv in the event of his acquittal.
PDuring the irial the Judge called at-
tention several times to the danger
of having TFrank vnresent at the re-
ception of the verdict.
. Nothing, however. was done about
this until the last dayv of the trial and
just a few minutes hefore the jury was
charged. The Judge, then in the jury
room adjoining the court room, again
expressed grave apprehension as to
Frank's safoty upon the reception of
the verdict, should Frank be present,
and there bhe a verdict of acquittal.
We as two of his counsel were present
the verdiet of the jury was ten-
and the Judge requested us to agree
that Frank should not be present when
when the verdict of the jury was ren-
dered, and that his counsel also should
not bhe present. To this we agreed.

Sugzested by the Judge.

Acting upon this agreement made at
the suggestion of the Judge, Ifrank
was not present at the return of the
verdict, nor were any of his counsel,

There was no request on the part
of the Judge that we get tha personal
cansent of Mr. Frank to his absence,
nor to the agreement made by us.

The situation was very tense and
excitement in the &ourt house and in
the streets was great. The charge of
the court was just about to hegin and
was #at once given, and 4as soon as
given Trank was carried by the
Kheriff to.the jail. We were intensely
absorbed in the events taking place,
especially as the charge began just
after our conference witn the Judize
ended. In the excitement and con-
fusion and in the multitude of thingy
we had to do and look after it never
occurred to us to mention our agree-
ment with the court either to JAr,
Trank or to our associate counsel.
As a matter of fact, nelther our as-
sociate counsel nor Mr. Frank swere
present when we had the conference
withh the Juédge. and Mr. Haas Kknew
nothing about it until after the ver-
dict was received and after the sen-
tence was pronounced.

Because of our participation in the
agreement with the Judge as counsel
we feel that we ought not to take
part as attorneys in the motion to
set the Jjudement aside upon the
eground of Frank's absence. This
case, however, is an important one to
Ar. Frank and we have no right or
desire 1o dictate to him what he
cuzht to do under the circumstiances.

The case is his, not ours, and it Is
his life which is at stake. Frank made
no agreement with the court, and was

and -

asked to make none. " If, as a result
of whiat hawvpencd, he has been de-
prived of his lezal rights,
minded man cun compliain when Frank
asks the law to correct the wrong
done him.

The circumstuances worked in the !
case of this man a practical deninl
to him, as well as his counsel, of the
valuable right to be present when the
verdict was received. 'This condition
was brougnt about by the unjusi, ex-
cited and prejudiced surroundings
whichh made it imipossible to conclude
this trial with legal regularity.

Under ordinary, sane conditions, no
such agreement would have been
thouzht of by court or counsel.

Thne agreeileat was made and car-
ricd out on both sides with the utmost
good faith, in promotion of whaut was
thought 1o be in the interest of
Frank's safety and public tranquillity.

Disclose New Evidence.

The extraordinary motion, based on
the ground of newly discovered evi-
dence, was simply filed with the court
and ordered sc¢rved a second time on

Soliciter General Dorsey, wno was not
in court, but was represented by IS, A.
Stephens, his assistant,

The action of Judge 1Iill in setting a
date for hearing the two motions rncuans
that Detective Willlam J. Burns will ne
forced to disclose any naw evidence he
may have discovered by that date, that
it may bc incorporated into amendmeoents
to the extraordinary motion.

When Judge Hill tool: the bench this

no frair- |

———

mariing the first motion was that (o
sot aside the verdict. This was read Ly
Attorney Tyve. Then Attorney Luther Z.
Rosser filed the extraordinary motion.
This was based on the stitement of Dr.l
I1. ¥. Harris that, in his opinion, the
nair found on the lathe in the National
FPenell Faciory did not resemble that of
the murdered girl; on the statement ofi

Mary Rich that she saw Jim Canley, |
the niegro accuser of Frank, emergo;

from the basement door of the faciory
ayv 2:20 o'cloek on the afternoon of the
murder, and on other points already re-
vealed to the publice.

R. R. Arnold of couns¢t for the deo-
fense presented to the court an ovder
apponinting the court reporter, D. O.
Smith, a Commissioner to take the tes-
timony of Dr. Harris, dAary Rich, and
Fi. A. Stephens, Assistant Solicitor. The
attorney sald these witnesses had de-
clined to make affidaviis on pointis de-
sired by the defense. Judge Hill sug-
,a._:esj;e.d that the order he shown to the
Solicitor for his comment. Mr, Arnoldl
z'ephed the Solicitor was not in court.
The Judge suggested that the order be
shown to the Assistunt Solicitor, but
Mr. Arnold said he wus one of the wit-
nesses trom whom it was desired to
take testimony.

Judge Fill said with
the arguments cn both the motion to
set afide the verdict and the extraor-
dinary motion for a new trial must pro-
ceed next Wednesday morning unless
very god cause for delayv arose.

‘T svill require you gentlemen to pro-
ceed with the argument next \Wednes-
day."” said the Court. T have not seen
any disposition among you to delay the
case unnecessarily, but I svant to in-;
form you that this court desires to pro-}
ceed with it as rapidly as is consistent
with justice.” ’

Henry Peeples said his firm ontered*
the case only a few dayvs ago. Ife would |
not say whether his firm would take upi

1

emphasis that

other angles of the case.
May Go to Higest Court,

The injection of a2 TFederal Constitu-
tional question into the case is impor-
tant, because it indicates that the fight
for Frank's life may be carried upn to
the United States Supreme Court.

After Judge Hill had signed the order
appointing Court Repoiter Smith to tukey
testimony and court was adjournedy
John Black, a city detective, was ext
amined. He testified that he carried ta
Dr. Harris the hair found on the lathe’
in_the pencil factory.

AMary- Rich was not in court. The de-
fense asserted that she had made an af-
fidavit for the prosecution contradicting
:Eon'le points in her testimony for the de-

ense.

Motion 10 Annul Verdiet.

The motion to set aside the verdict of
guilty follows in part:
‘“ Now comes Leo M. Frank, the de-

fendant in the above-stated cause,
againgt whom in said cause a verdict
of guilty of murder was received by
the court on Aug. 25, 1912, and moves

*

the court to set aside sald verdict for
the following reasons:

“ First—Because at the time that said
verdict was received, and the jury try-
ing the cause was discharged, this de-
fendant was in the custody of the law
and incarcerated in the common ;ail ot
said county. He was not present when
said verdict was received, and the said
jury was discharged, as he had a right
in law to be, and as the law required
that he should nhe. He did not waive
said right nor did he authorize any one
to waive it for him. nor consent that
he should not he present. He did not.
even know that said verdict had been
rendered and said jury discharged untll
after the reception aof the verdict and
discharge of the jury and until after
sentence of death had been pronounced .
upon him. '

““ Second-—Because, while In point of
fact the statements above are true, yet
the presence ot this defendant at the
recepiion of said verdict was a legal
right of the defendant and i require--
ment of law which could not be waived
even DY this defendant himeself, the
charge upon which defendant was tried
being a charge of murder subjecting him
to possible deprivation of his life, and
such waiver would be not only a renun-
cintion of a rizht which the law had
established in his favor, but would be
a renunciation affecting the public in-
terest.

‘“ Because on the day =aid verdict was
rendered, and shortly before, Hon. L. 8.
Roan, the Judge who presided at the
trial of saild cause, made his charge to
the ijury, the said Judge. in the jury
room of the court house wherein the
trial was nroceeding, privately conversed
with L. V. Rosser and Ruben R. Ar-
nold, two of the counsel of the defend-
ant, and in sald conversation referrecd
to the probable dangser of violence that
the defendant would*bhe in if he were
present when the verdict was rendered
in this cause, if said verdict should bhe
one of acquittal, and after said Judge
thus expressed himself he requested
said counsel to agree that this defend-
ant necd not be present at the time the'
verdict wwags rendered and the jury:
polled. )

“ {Under these circumstances the coun-
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sel d:d agree with the Judse that this,
defendant should not he present ai the|
rendition of the verdict, In the same)
conversaiion the Judge expressed the)
opinion that even counsel ol this de-,
fendant mizght be in Jdanger of violence
ir they should e present at the rec2p-
tion of said verdict.

Counsel Agreed with Jadge.

* Under these circumstances, defend-
ant’'s counsel, Nosser and Arnold, did
agree with the Judge thiat this dofend-
ant should not bhe present at the ren-
ditlon of the verdict. This defendant
was not present at said conversation
and knew notiing about the same or
any agreement made as above stated
until after the verdict was reccived and
the jury discharged and until alter sen-
tence of death was pronounced upon him.

“ pPursuant to the conversation above
stated., neither the said Rosser nor the
said Arnold. nor Herbert J. Hans, who
were the sole counsel of this defendant
in said cause, were present when the,
verdict was received and said jury dis-!
charged. Nor was this defendant pres-|
ent when said verdict was rendered and|
the said jury discharged, .

“rhhe derTendant savs ne did not guve
said counsel nor any one else any au-
thority to wiive or renovunce the rigut
of this defendant to he present at the
recention of said verdict or 1o agree
that this defendant should not be pres-:
ent thereat; and the relation of wt-
torney and cuent did net @ive such
autheority, thourh said counsel tcted In:
the most perfect good faita and in the
interest of the personal safcty of this)
defendant. ) . ]

NTeither the said conversation with
Judge Roan ror the puvrport thereof,
was communicated to said Haas, nur1
did suid laas know thereof until atter
sentence was pronounced on defendant.

“ Defendant Jdid not give 1o said Ros-
ser, nor to suaid Arnold, nor to said
Haas., any autnority themselves to be
absent when said verdiet was received.
nor did he agree that they, or eitiwey of
them, mignt be =06 absent.”




