EXHIBIT A,

THE STATE )
( N0, 9410.
) INDICTMENT FOR MURDER,FULTON
Ve . t SUPERIOR COURT, MAY TERM, AUGUST
) 25TH, 1913, VERDICT OF GUILTY,
( JULY TERM, 1913.
LEO M. FRANK )

Whereupony it is considered, ordered and adjudged by
the Court that the defendant, Leo M. Frank, be taken from the
bar of this court to the common jail of the County of Fulton,
eand that he be safely there kept until his final execution in

the manner fixed by law.
It is further orderecd and ad judged hy'the Court that

on the 10th day of October, 1913, the defendant, Leo ll. Frank,
shall be executed by the Sheriff of Fulton County in private,
witnessed only by the executing officer, a sufficient guard,
the relatives of such defendant =nd such clergymen and friends
as he may desire; such execution to take place in the common
jail of Pulton County, and that said defendant, on thet day,
hetwean the hours of 10 o'clock A. M., and 2 o"clock P. M.,
be by the Sheriff of Fulton County hanged by the neck until he
shall be dead, and may God have merey on his sould.

In Open Court, this 26th day of August, 1913.

L. S. ROAN,
Je Se Cs Mtlctl Preaiding-

Hugh M. DDIEE?,
Sol. Gen'l.



STATE OF GEORGIA 0. ©410

Vs SUPERIOR COURT FULTON COUNTY, GA.

LEO M. FRANK.

MURDER.

Upon inquiry into the faots and circumstances of this
case, it appearing that the defendant, Leo M. Frank, was on the
25th day of August, 1913, convicted of murder, amd therecafter
on the 26th day of August, 1913, was duly sentenced by an order
of this Court to the punishment of death. |

And it further appearing that said sentence has not
been executed, having been superseded and stayed by & motion
for a new trial and an appeal thereon to the Supreme Court of
Georgia, which said Court affirmed the verdict and judgment of
this Court, and an appropriate order having been passed on the
2rd day of March, 1914, meking said judgment of affirmance by
the Supreme Court the Jjudgment of this Court,

And it eppearing that the sentence heretofore imposed
on seid Leo M. Frank, still stands in full force and effect, and

that no legel reason exists against the execution of said

sentence.
It is here and now ordered and adjudged that the Sheriff

of Pulton County, be, amd he is, hereby commanded to do execution
of such sentence aforesaid on the 17th day of April, 1914, in the
manner and form designated in said sentence, and prescribed by
law,

Let the petition and writ of hsbeas corpus and this
order be entered on the minutes of this Court, this 7th day of

March, 1914.
BEN. H. HILL,

Judge Superior Court Fulton County, Ga.



THE STATE } GEORGIA ,FULTON COUNTY.
Vs } NOVEMBER TERM, 1914.
)

LEO M. FRANK INDICTMENT FOR MURDER.

VERDICT OR GUILTY,

WHEREUPON, it 1is considered, ordered and adjudged by
the Court, that the Defendant, Leo M. Frank, be taken from the
bar of this Court to the common jail of Fulton County, and be
there safely kept until his final execution in the manner fixed

by law.
IT IS PURTHER ordered and adjudged; thet on the 22nd

day of January, 1915, the deien&nt, Leo M. Frank, shall be
executed by the Sheriff of Fulton County, in private, witnessed
only by the executing officer, a sufficient guard, the relatives
of the said defendant, and such clergymen and friends as he may
desire; such axecuﬂian to teke place in the common jail of
Fulton County, and that seid defendant, on that dey, between the
hours of 10 A. M. and 4 P« M., be by the Sheriff of Fulton County
hanged by the neck until he shall be dead.

And may God have mercy on his sould.
In Open Court, this 9th day of December, 1914.

BEHJ- Hl Hj-ll’
Judge Se Co A. C.



IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF GEORGIA.

LEO M. FRANK,

against

C. WHEELER MANGUM,SHERIFF
OF FULTON COUNTY, GEORGIA.

B e — e Sy

70 THE HONORABLE THE DISTRICT COURT OF THE UNITED STATES
IN AND FOR THE NORTHERN DISTRICT OF GEORGIA.

The petition of Leo 1. Frank respectfully shows:

FIRST: I am and ever sSince my birth have been a
citizen of the United States. I am now and for some yesrs past
have been a resident of Fulton unnty, in the State of Georgie,
I am unjustly end unlawfully deprived of my liberty, and unlaw-
fully imprisoned, confined and detained in the jail of saild
County, by C. Wheeler Mangum, the Sheriff of said County and
Ex=-0fficio jailer.

SEGOH@: My aforeseid imprisonment, confinement and de-
tention are wholly without the authority of and contrary to the
law, end in violation of my rights as & citizen of the United
States as guaranteed by the Constitution of the United States,
and particularly by Section 1'of the Fourteenth Amendment to sald
Constitution, which provides that no State shall dap?ive any
person of life, liberty or property without due process of law,
or deny to him the equal protection of the laws, the protection

of which I expressly invoke.

THIRD: The sole claim of authority by virtue of which
the said C. Wheeler Mangum, Sheriff and ex-officlo jailer as afore-
said, so restrains and deteins me is, that on May 24, 1913, I was
indicted by the Grand Jury of Fulton county, State of Georgis,

on the charge of having murdered lMary Phegen; that thereafter, in



the Superior Cpurt of Fulton County aforesaid, Hon. L. S. Roan,

& Judge of said Court, presiding, I wes arraigned anmi tried on
seid indictment, and on August 25, 1913, the Jury empaneled to

try the said indictment returned a verdict of gullty against me,
upon which verdict the judgment of the Court was thereafter render-
ed, and I wes, on August 26, 1913, sentenced to death. A copy of
sald judgment and of the subsequent ordems extending the time for
the execution thereof is hereto annexed, marked Exhibit A. I

was thereupon remanded to the custody of said C. Wheeler langum,
Sheriff end ex-officio jeiler aforesaid, which said custody hss

continued until the present time.

POURTH: At the time of the rendition of said verdict,
the entry of sald judgment and the pronouncement of the sentence
of death, the said Superior Court of Fulton County, in which I
wes tried, had lost jurisdiction over me, and over the trial of
the said indictment; and &ll proceedings upon said trial, ineclud-
ing the reception of the verdict, the rendition of judgment eand
the pronouncement of sentence of death, and my comitment to the
jail of Fulton County aforesald and into the custody of the saild
G, Wheeler Mangum, Sheriff and ex-officio jeiler of said County,
were without due process of law and in all respects null, void and
of no effect, and my imprisonment, gonfinement and detention as
aforegsaid, were in &ll respects illegel and in violation of my

aforesaid constitutional rights.

PIPTH: The facts which occasioned such loss of Jjuris-

dietion, end by reason of which I was deprived of due process e

of law and the equal protection of the laws, are ag follows:-

My trial in the Superior Court of Fulton County, State
of Georgis, before Hon. L. Se Roen end & jury, began on July 28,
1913, in the Court House at Atlanta, Georgia, and continued until
August 25, 1913. The court room in which the triel took place
was on the ground floor of the Court House. The windows of the

court room were open during the progress of the trial, anmd looked
out on Pryor Street, & public street of Atlanta. An open &lley

ran from pryor street along the side of the court House, and



there were windows looking into this alley from the court room.
The noilses from the street were thus conveyed to the court room,
and the proceedings in the court room could be heard in the
street and alley. Considerable public excitement prevailed
during the trisl, and it was apparent to the Court that public
sentiment seemed to be greatly against me. The court room was

constantly crowded, and considerable crowds gathered in the

street and alley, and the noises which emanated from them could

be heard in the court room. These crowds were boisterous. Sever-
al times during the trial, the crowd in the court room and outside
of the Court House applauded, in a manner audible both to the
Court and jury, whenever the State scored a point. The crowds
outside cheered, shouted and hurrshed, while the erowd within the
court room evidenced its feelings by appleuse aml other demonstra-
tions. Practically all of the seats in the court room were oc-
cupied, both within and without the bar. The aisles at each

end of the court room were packed with spectators. The jury, in
going to énd from the court room, in the morning, at noon &and in
the evening, were dependent upon the passageways made for them

by the officers of the court. The bar of the court room itself
was so crowded as to leave but a small space for occupancy by

the counsel. The jury box, which was occupied by the jury, was
enclosed by the crowd sitting end standing in such close proxim-
ity to it that the whispers of the crowd could be heard during

a part of the trial.
On Seturdey, Augnst 23, 1913, during the argument of

Solicitor General Dorsey to the jury, Reuben R. Arnold, Esq.,
one of my counsel, made an ob jection to such argument, and the
crowd laughed €t him. While lir. Arnold, my counsel, made &
motion for & mistrial, and was engaged in taking evidence in
support thereof before the Court, the crowd applauded & witness
who testified that he did not believe that the jury heard the
applause of the crowd on the previous day, &S &t thaet time the

jury was in the jury room about twenty feet distant.

On Saturdey, August 23, 1913, while the Court wes con-



Sidering whether or not the trial should proceed on that evening
and to what hour the trial should be extended, the excitement in
and without the court room was so apparent as to cause appre-
hension in the mind of the Court as to whether the trial could be
safely continued on that day, and before deciding upon am &adjourn-
ment, the presiding Judge, Hon L. S. Roan, while upon the bench,
and in the presence of the Jjury, conferred with the Chief of
Police of Atlanta and the Colonel of the Fifth Georgia Regiment,

gtationed in Atlante, who were well knmown to the jury. The
public press of Atlanta, apprehending danger if the trial contin-
ued on that day, united in & request to the Court, that the
proceed ings should not continue on Saturday evening. The trial
was thersupon continued until the morning of lionday, August 25,

1913.
It was evident on that mnrniné, that the public excite-

ment had not subsided, and that it was g® intense, as it had been
on the Saturday previous. Excited crowds were present as before,
both within and outside of the court room. When the Solicitor
Generel entered the court room, he was greeted by applause by

the large crowd present, who stamped their feet and clapped

their hends, the jury being then in its room, about twenty feet

distent.
During the entire trial I was in the custody of C.

Wheeler Mangum, the Sheriff of Fulton County and ex-officio
jailer, and was actuelly incarcerated in seid jail, except on
sueh occasions when I was brought into the court room by the
Sheriff or one of his deputies. I was unable to be present at
the trial, except when permitted by The Court and condueted there
by the said Sheriff or his deputies.

On the morning ufiﬂnnday. August 25, 1913, shortly
before Hon. L. S. Roan, Presiding Judge, began his charge to

the jury, he privately conversed with lMessrs. Lie Z+ Rosser and
Reuben R. Arnold, two of my counsel, in the jury room of the

Court House, end referred to the probeble danger of violence



that I would incur if I were present when the verdict was render-
ed and the verdict should be one of acquittal or of disagreement.
After he had thus expressed himself, he requested my counsel to

agree that I need not be present at the time when the verdict was

rendered end the Jjury polled. In the seme conversation the Judge

expresg8ed his opinion to counsel, that even they might be in
danger of violence shduld they be present at the reception of the
verdict. Under these circumstances they agreed with the Judge,
that neither I nor they should be present at the rendition of the
verdict.

I knew nothing of this conversation, nor of any agree-
ment made by my said counsel with the Judge, until after the
rendition of the verdicet and sentence of death had been pronounced.

Pursuant to this conversation, I was not brought into
court at the time of the rendition of the verdict, and I was not
present when the verdict was received and the Jjury was discharged,
nor was any of my counsel present when the verdict was received
end the jury discharged.

I did not give to my counsel nor to eny one else, au-
thority to waive my right to be present at the reception of the

verdict, or to egree that I should not be present at that time,
nor were they in any wey authorized or empowered to waive my

right so to be present; nor did I authorize my counsel, or any of
them, to be absent from the court room at the reception of the
verdioct, or to agree that they or any of them might be absent &t
that time. My counsel were induced to make the &aforesaild &gree-

ment as to my absence and their absence at the reception of the
verdiet, solely because of the statement made to them by the

Presiding Judge, and the ir belief that if I were present at the
time of the reception of the verdict and it should be one of ac-

quittel or of disagreement, it might subject me and them to

serious bodily herm, and even to the loss of life.
Besides lMessrs. Rosser and Arnold, I had as counsel

Morris Brandon, Esqe. and Herbert J. Haas, Esq. Neither of them

was present when the verdict wes received and the jury discharged.



Neither the sonversation with Judge Roen, nor the purport there-
of , was communicated to Messrs. Brandon gnd Hsas, nor diad they
have any knowledge thereof, until after sentence of death had
been pronounced against me.

After the jury had been finelly charged by the Court
and the case had been submitted to it, when Mr. Dorsey, the
Solicitor General, left the court room, & large crowd on the out-
gide of the Court House and in the streets, greeted him with
loud and boisterous applause, clapping their hands and yelling
"Hurrah for Dorsey", placed him upon their shoulders, and car-
ried him across the street into & building where his office was
located. The crowd did not wholly disperse during the interval
between the submission of the case to the Jury eand the return of
the jury to the court room with its verdict, but during the
entire period a large crowd was gatiered in the immediate vicinity
of the Court House. When it was announced that the jury had
egreed upon & verdict, & signal was given from within the court
room to the crowd on the outside to that effect, and the crowd
outside raised a mighty shout of approvel, and cheered while the
polling of the jury proceeded. Before more than one juror had
been polled, the spplause was so loud and the noise was 80 great,
thet the further polling of the jury had to be stoppeé, s0 that
order might be restored, and the noise and cheering from without
was such, that it waes difficult for the Presiding Judge %o hear
the responses of the jurors as they were being polled, although
‘he was only ten feet distent from the jurye

A11 of this oceurred during my invéluntary absence
from the court room, I being at the time in the custody of the
Sheriff of Fulzgn County and incarcerated in the jail of said
County, my absence from the court room, end thaet of my counsel,

heving been requested by the Court becsuse of the fear of the

Court that violence might be done to me &and my counsel had I or

my said counsel been in court at the time of the rendition of

the verdict.

SIXTH: Thereafter, on August 26, 1913, I waes sentenced



to death by said Superior Court of Fulton County, Georgia, and
remended to the custody of C. Wheeler Mangum, Sheriff and ex-

officlo Jjaller as aforesaid, sald Court being at that time with-
out Jjurisdiction over me or over the cause in which said verdict
was rendered, because of my involuntary absence from the court
at the time of the rendition of the verdict and of the polling
ani discharge of the jury,said trial having thereby become &
nullity and the proceedings of Hon. L. S. Roan, Presiding Judge,
in receiving said verdict aexd polling the jury and discharging

it, being coram non judice and devoid of due process of law.

SEVENTH: On August 26, 1913, my counsel filed & motion
for a new trial. This was denied on October 31, 1913, Hon. L. Se
Roan, the presiding Judge, in denying the mot ion saying, that
the jury head found me guilty; that he had thought about the case
more than any other that he had ever tried; that he was not
certain of my guilt; that with all the thought he had put on the
case, he was not fully convinced that I was innocent or guilty,
but thet he did not have to be convinced; that there was no room
to doubt that the jury was, and that he felt it his duty to order
that the motion for & new trial be overruled. On account of
the great length of the motion for new trial, & copy is not at-
tached, but & copy thereof is exhibited herewith to the Courte

EIGHTH: The csuse was then teken on writ of error to
the Supreme Court of Georgis, where, on February 17, 1934, &
judgment was rendered affirming the judgment of coanviection of
the Superior Court of Fulton County, and denying my motion for a
new trial. The opinion of the Supreme Court of Georgias is Tre-

ported in Volume 141 Georgia, page 24% ani the same is hereby

referred to.

NINTH: On April 16, 1914, I filed my motion in the
Superior Court of Fulton County, Georgisa, to set aside the ver-

diet rendercd sgainst me, on the grounds gset forth in peragrephs

Four, Fifth and Sixth of this petition, to wit, that I was in-



voluntarily absent from court when the verdict against me was
received and the jury discherged, in violation of my aforesaid
constitutional rights; that I was deprived of & fair sand impartial
triel, of due process of law, and of the equal protection of the
laws; that I did not waive the right to be présent at the re-
ception of the verdiet, and did not authorize the waiver of such
right on my behalf by my counsel, or any other person, nor con-
sent that I should not be present at the rendition of the verdict,
or that my counsel should be sbsent at that time; thet any agree-
ment made by my said counsel in my absemce, and without my
knowledge or consent that I should not be present at the rendition .
of the verdict, was of no legal force or effect, and that by
reason of the premises the verdict rendered against me was a

nullitye.

TENTH: The State of Georgia, by the Solicitor General,
demurred to this petition, and on June 6, 1914, it was dismissed

on said demurrer, and Jjudgment was rendered sggainst me thereon.

ELEVENTH: The judgment was then taken by writ of error
to the Supreme Court of Georgia, where, on Novenber 14, 1914, &
judgment waes rendered by said Court which affirmed the judgment
of the Superior Court of Fulton Dounty sustaining the State's
demurrer to my petition and dismissing my motion to set aside
said verdict. The grounds of the Jjudgment of the Supreme Court
of Georgia were, in substance, (1) that & person acoused of
erime has the right to be present at the time of the rendition of
the verdict against him, but such right is an incident of the
triak; (2) tmt his ebsence at the time of the rendition of the
verdict is a mere irregularity that cen -be waived by him; (3) that
under the laws of Georgila a motion for a new triel is an available
remedy by which to attack & verdiet remdered in the gsbsence of one
sccused of cerime, and (4) that after the meking of & motion for a
new trial and the affirmence of judgment denying the same by the

Supreme Court, & motion made thereafter to set aside the verdict

on the ground that the acoused had been absent from the court room



when the verdict was rendered, is too late. The opinion of the
Supreme Court of Georgie is of great length awl is, therefore,

not ereto attached, but a copy thereof is herewith exhibited %o
the Court.

TWELFTH: Under previous decisions of the Supreme
Court of Georgia, and under the practice which had prevailed

throughout the State prior to the aforesaid decision rendered in
my case on November 14, 1914, as aforesaid, the proper procedure
to attack as a nullity & verdict rendered in the absence of &
prisoner, had been held to be & motion to set aside the verdict.
A motion for a new trial was treated as not being the proper

remedy.

THIRTEENTH: Such former decisions of the Supreme
Court of Georgia were unanimous decisions, and under the laws of
the State of Georgia had the force of a statute until reversed

by a full bench, after argument, on a request for review granted

by the Court.

FOURTEENTH: No previous decision of the Supreme Court
of Georgia, nor of the Court of Appeals of said State, said
courts being its only appellate courts and its highest courts,
hed ever declared that & motion to set aside as & nullity a ver-
diet rendered in & prisoner's absaxce, was not an available
remedy to attack such verdict. The decision of the Supreme Court
of Georgia in my casey which determined thaet a motion for & new
triel was an availeble remedy in such & case and denled my right
to move to set aside the verdiect on the aforesaid grotnds, was

the first decision ofits kind ever rendered by said Court or by

the Court of Appeals of Georgia.

PIFTEENTH: The said decision had the effect of depriv-

ing me of & substantial right given to me by the law in force at
the time to which my alleged guilt related, and at the time of

the reception of the verdict against me and of the presentation



and decision of the motion for a new trial, and took from me &
right which at all of said times was vital to the protection of

my life and liberty, and constituted the passing of an ex post

facto law, in violation of the prohibition contained in Article
1, Section 10, of the Constitution of the United States, and was

illegal and void.

SIXTEENTH: The said Jjudgment of the Supreme Court of
Georgia, rendered on November 14, 1914, likewise deprived me of
due process of law, and of the equel protection of the laws,

within the meaning of the Fourteenth Amendment to the Constitution
of the United States, because the Court thereby, in effect,

declared that, in order Tto avail myself of my aforesaid coust itu-
tional rights, to wit, the assertion of my ﬁhght to due process
of law and to the equal protection of the laws, I would be com=-
pelled to subject myself to a second jeopardy, thus depriving me
of my aforesaid constitutional fights, except on the illegal
condition of the surrender by me of the right secured to all
persons charged with eriminal offenses in the State of Georgia,
by paragraph 8, Section 1 , Article I, of the Constitution of
said State, that no person shall be put in jeopardy of life or
liberty more than once for the same offense; save on his or her

own motion for a new trial after conviction or in case of mis-

trial.

SEVENTEENTH: On November 18, 1914, I epplied to the

Supreme Court of Georgie for a writ of error to the Supreme

10

Court of the United States, for a review of the aforesaid Jjudg-
ment denying my motion to set eside the verdict rendered sagainst

me, anl said application was, on November 18, 1914, denied.

EIGHTEENTH: On November 21, 1914, I made &n application
to Mr. Justice Lamsr, the Justice of the Supreme Court of the
United States assigned to the Fifth Circuit, which includes the
State of Georgia, for a writ of error to review said judgment.

This application was denled on November &3, 1914. A similar

applicat ion was made to Mr. Justice Holmes of the Supreme Court



of the United States, who denied the same on November 25, 1914,
and an epplication having thereafter been made to Mi*e Chief
Justice White of sald Court, the same was referred to the full

bench of the Court, which, on December 7, 1914, denied the same,

without opinion.

NINETEENTH: The denial by Mr. Justice Lamar am Mr.
Justice Holmes of said application for a writ of error, proceeded
on the ground that, inasmuch as the decision of the Supreme
Court of Georgia, that under the laws of that State, where a
motion for a new trial has been made and denied, & defendant
cannot make & motion to set aside the verdict on & ground known
to him when his motion for new trial was made, thet he wag not
present when it was returned, involves & matter of State practice,
the case was not presented in such form as permitted it to be

reviewed on writ of error by the Supreme Court of the United.

St&t;ﬁ o

TWEHTIETE Having thua exhausted &11.0f my remedies in

the courts of the State of Georgisa, end by applications for writ
of error to the Supreme Court of the United Statea,'tn review the
judgment denying my motion to set easide the verdiet rendered
sgainst me as aforesaid, and hawving been afforded, as &bove ap-
pears, no sdequate and efficlent means for asserting and obtain=-
ing my rights under the Constitution of the United States, I now
ssk this Honorsble Court to discharge me from custody, because of
the nullity of said verdict and of the judgment rendered thereon

and my commitment thereunder , for the reasons hereinbefore set
forth, and in substantiation thereof, and of my contention that

the Superior Court of Fulton County, State of Georgia, wherein I

was convieted of the crime of murder, lost jurisdiction over me,

as hereinbefore set forth, I aver:

(1) The reception, in my absence, of the verdict con-
vieting me of the crime of murder, tended To deprive me of my life
and 1liberty without due process of law, within the meaning of

11  the Fourteenth Amendment to the Constitution of the United States,
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the protection of whith I expressly invoke.

(2) I hed the right to be present et every stege of my
trial, including the reception of the verdict, the polling of the
Jury and the discharge of the jury, this right being a fundament-
al right essential to due process of law.

(3) My involuntary absence at the time of the re-
ception of the verdict and the polling of the jury, deprived me
of the opportunity to be heard which constitutes an essential
prerequisite to due process of law.

(4) This!uppurtunity to be heard, included the right to
be brought face to face with the jury at the time of the rendi-
tion of the verdict and of the polling of the jury.

(5) My right to be present during the entire trial,
ineluding the time of the rendition of the verdiet, was one which
neither I nor my counsel could waive or abjure.

(6) My counsel hawing had no express or implied auth-
ority from me to waive my presence at the time of the rendition
of the verdict, and it being in any event beyond my constitution-
al power to give them such authority, their consent to the re-
cept ion of the verdict in my absence was & nullity.

(7) Since neither I nor my counsel could expressly
waive my right to be present at the rendition of the verdict,
that right could not be waived by implication or in consequence
of any pretended ratification by me or acquiescence on my part

in any action teken by my counselk.

(8) My involuntary sbsence at the reception of the ver-

dict, constituting as it did an infraction of due process of law,

incapable of being waived, directly or indirectly, expressly or
impliedly, before or after the rendition of the verdict, the

failure to raise the jurisdictional question on my motion for a
new trial, did not deprive me of my constitutional right to at=
tack @8 & nullity the verdict rendered sgainst me and the judg-
ment based thereon.

(9) My trial 4id not proceed in accordance with the

orderly processes of the law essential to a fair and impartial



trial, because dominated by a muﬁ which was hostile to me, and
whose conduct intimidated the Court and jury amd unduly influ-
enced them, and neutralized and overpowered their judiecial

functions, and for that reason also, I was dspfived of due pro-
cess of law gnd of the equal protection of the law, within the
meaning of the Fowrteenth Amendment to the Constitution of the

United States, the protection of which I expressly invoke.

TWENTY-FIRST: No previous application for a writ of

habeas corpus hes been made by me.

WHEREFORE, I pray that a writ of habeas corpus may
issue, directed to C. Wheeler Mangum, Sheriff of Fulton County,
Georgia, ex-officio jailer, and to each and all of his deputies,
requiring him end them to bring and have me before this Court,at a
time to be by this Court determined, together with the true cause
of my detention, to the end that due inquiry may be had in the
premises, and that I may be relieved from my said unlawful im-
prisonment and detention. And thus I will ever pray. |

e i Petitioner.

M&(/@M/m/

Attorneys for Petitioner.
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UNITED STATES OF AMERICA )
Northern District of Georgia : S3
County of Fulton. )

LEO M. FRANK, being duly sworn, deposes and says, that
he iz the Petitioner named in the foregoing petition subscribed
by him, that he has read the seme and knows the cantents thereof,

and that the statements made therein by him are true, as he

e e
“‘Cﬁ%fﬂfﬁ

verily believes.

Subscribed and sworn to before me

this /7-¢ dayr of December , 1914.
/ = /f
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UNITED STATES OF AMERICA )
s 25
Northern District of Georgia )
To C. WHEELER MANGUM, Sher iff &f Fulton County,

Georgia,
GREETING s
WE COMMAND YOU, that the body of LEO M. FRANK, in your

cus tody deteined, as it is said, together with the time and
cause of his imprisonment and detention, you safely have before
the Distriet Court of the United States in and for the Northern
District of Georgia, at the court room of said Court, at a
Stated Term thereof, to be held on the day of December,
1914, at o'cloeck in the morning of that day, or as
soon thereafter as counsel can be heard, to do and receive ﬁhat
shall then and there be considered concerning the said Leo M.

Frank; and have you then and there this writ.

WITNESS, Honorable William T. Newman, Judge of
the District Court of the United States for the Northern District
of Georgia, this day of December, Nineteen hundred

and fourteen.

At tes t

Clerk of the Distriet Court of the United
States for the Northern District of

Georgia.

The foregoing writ is hereby allowed.
Dated ,Atlanta, Ga., December , 1914.

United States Distriet Judge.
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IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE NORTHERN DISTRICT OF GEORGIA.

LEO I‘.T ® FRHHK 3
Appellant,
PETITION FOR WRIT OF HABEAS CORPUS

-agains t- OCTOBER TERM, 1914.

C. WHEELER MANGUM,SHERIFF
OF FULTON COUNTY, GEORGIA,
Appellee.

The above named appellant, Leo M. Frank, conceiving
himself aggrieved by the Jjudgment made and entered on the 21st
day of December, 1914, by the United States District Court for
the Northern Distriet of Georgia, in the gbove entitled cause,
does hereby appeal from said Judgment to the Supreme Court of
the United States, for the reasons specified in the ass ignments
of error, whichare filed herewith, appellant alleging that there
exiéta probable caumse for said appeal, end prays that this appeal
may be allowed and that a& duly authenticated transcript of the
record, proceedings and papers herein may be sent to the Supreme
Court of the United States, and that such other and further pro-

ceedings may be had in the premises as may be just and proper.

1é?mﬁ;/:) : LA

CLLLLé;_Fm
gg;ornays éur %Ee appellant.




LEO M. FRANK vs. C. WHEELER MANGUM, SHERIFF, ETC.

MOTION FOR NEW TRIAL. AMENDED MOTION FOR NEW TRIAL.

CHARGE OF COURT.

ORDER.
Copy Motien fer New Trial in case Leo M. Frank vs. State

of Georgia exhibited to and considered by me in Ex Parte Leo M.

Frank, Petition for Writ of Habeas Corpus. Let same he filed.
Wi. T. NEWMAN, ¥¥XEX JUDGE.
U.S.Dist.Court Northern

FILED IN OPEN COURT Dist. of Ga.

DECEMEER 21, 1914.

0. C. FULLER, CLERK,
By J. D. Steward, Deputy Clerk.

OPINION OF THE SUPREME COURT
OF THE STATE OF GEORGIA.

O RDE R.

Copy of Opinion Supreme Court of Georgia exhibited to and
considered by me in Ex Parte Leo M. Frank, petition for Writ of
Habeas Corpus. Let same be filed.

WM. T. NEWMAN, Judge U.S.
Dist.Ct.Nor.Dist.of Ga.

FILED IN OPEN COURT,

DECEMBER 21, 1914.

0. C. FULLER, Clerk,

By J. D. Steward, Deputy Clerk.



IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF GEORGIA.

aa

leo M, Frank,

V8.

C. Wheeler Mangum,
Sgeriff, Fulten Co,

#a e aw

It is well gettled, and indeed the Act of Congress with
reference to the issuance of writs of habeas corpus by this
Court provides that the Court shall issue the writ "unless
it appears from the petition that the party is not entitled
therete”. 80 that, unless it appears from this application
and from the exhibits attached thereto, and the records refex-
red to therein that relief could be granted if the writ is-
sued, the writ should be denied,

I do not think this petition, or application, and the
exhibits and records referred to, make s case wherein this
Court can preperly allow the issuance of the writ, All of
the papers presented show clearly that this defendant was
tried in the Superior Court of the State and motion for a
new trial was made and overruled, and the case was taken to
the Supreme Court of the State, snd the Judgment of the lower
court was aff irmed, It further shows that gfterwards a
motion was made to set aside the verdiet and that that mo-
tion wes denied and it was then taken to the Supreme Court
of the State and affirmed for the reassons stated in the opin-
ion by the Supreme Court. It further shows that an appli-
cation for a nij; ¢f error to the Supreme Court of the United
States was made to Mr, Justice Lamar, and to Mr, Justice
Holmes of the Supreme Court of the United States.

In a memorandum opinion filed by Mr., Justice Lamar in
denying the application for writ of error, he said this,
among other things:

"The laws of the several States fix a method
r in which, and a time at which, to attack verdicts



because of anything occuring during the progress
of the trial, including disorderly conduet of the
erowd in and out of the court rcom and the fgaet
that the defendant was not preseni wihen the ver-
dict wes rendered. It i3 for the S8{ate to deter-
mine whether a verdiet rendered in the asbsence eof
the defeniant can be attacked by a motion to smet
aside the verdict, or by a motion for anew trial,
¢f both, The laws of the DJtete also determine
whether the déx denial of one of these motions will
prevent the defendant from subsequenily making the
other. The decision of the Supreme Court of Georgla
in thies case holds that, under the laws of that
State where a metien for - new trial was made and
denied, the defendant could not thereaf ter mske a
motion to set aside the verdict on the ground that
he was not present when it wag returned by the
jury. That rule invelves a matier of 3tate prac-
tice and presents no Federal question. The writ
of error is therefore denied.”

lir, Justiwe Holmes, speaking iy his memorandum denying
the applicatien for the writ of error to the Supreme Court
of the United States, from the last decision ef the Supreme
Court of Georgia, said:

"1 understand frorw the headnote and the opin-
ion that the case was finished when the previous
motion for a mnew trial was denied by the 3Supreme
Court and, as caases must be ended at some time,
that apart from any queation of waiver, the secend
motion came toc late, I think I am bound by this
defitsion even if it reverses a long line Of cases
and the Counsel for the petitioner were misled to
his detriment, which I do noet intimate tc be my
view of the case.,”

Subseguently the matter was presented to Chief Justice
"hite, whe referred the matter, apparently, to the entire
Court, and the motion for the writ of error was denied by
the entire court.

How this Court could be justified in issuing this writ
when this record is disclosed to it, I am unable to see, If
this writ should issue, notwithstending all that has cccurr-
ed, and this applicant should be brought into court, the on=-
ly thing the Court here could do would be to hear evidence
and determine whether this applicent had been denied the
egqual pretcction of the laws and due process of law, and
conse guently should be discharged. It seens to me that
this would be the exercise by this Court of supervisory pow-

-



er over the action of the Btate courts in a manner not war-
ranted by the Constitution or the Laws of United States.
Also the Court would be considering the matter as proper for
hearing and decision here mmal in the face of the decisions
of two Justices of the Supreme Court - indeed of the entire
Court - to the effect, as stated, that no Federal question
remained for consideration o» now exists in the case,

I am not aware of any precedent for such action in a
case like this on the part of this Court, and none has been
referred to by counsel for the applicant who have s0 ably
pregented and argued this case,

e guestion whatever is made about the jurisdiction of
the Court trying the case originally and subsequently re-
viewing it on writ of error,

Believing from the petition itself, therefore, that the
applicant is not entitled teo the writ of habeas corpus or to
the relief prayed, the application fer the same is denied,
This 2lst day of December, 1914,
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IN 'TH? DISTRICT COURT OF THE UNITED STATES

POR THE NORTHERN DISTRICT OF GEORGIA

LE0 M, FRANK,
Appeliant, -
FETITICH ¥POR WRIT QOF HEBEAS CORFUS,
—=agsingt-
OCTOBER TERM, 1914,
O, WAERIER MANGUM, SHERIFF
OF PULTON COUSTY, GHORGIA,
wppellee,

“'il‘-.“i.‘ll‘y

the petition of leo I, Fronk fer a writ of habeas cor-
pug to be directed to C, Wheeler MHanpgum, Ehgriff and exe
officio failer of Fulton County, Georgia, having been pree-
sented to the Court with the exhibits attaclied thereto, and
there being also ﬂnhibitad to the Court and considered by it
a copy of the motion for new trial referred to therein, and
a, copy of the eopinion of the Supreme Court cof the State of
Georgia referred to in pavagraph Eleven theraof, both of
which exhibits have been identified by the Court and erdered
filed, =and the Court hesving fully conaidered the snid peti-
tion and sald exhibits snd =-1id copy of the motion for a new
trizl and of seid opinion of the Supreme Court of CGeorgia,
the Court finds that the facts alleged and shown are insuf-
ficient, under the law applicasble thereto, to suthorize the
igssusnce of the writ; and the Court %Yeing of the opinien,
from the allegations ond facts stated in the petition and the
exhibite and in asaid copy of the wmotion for new trial and of
the opinion of the Supreme Court of Georgla, under the lew
applicsble therete, that if the writ be granted and a hearing
given, the petitioner conld not be discharged from custody,
and no relief gronted thereunder, and thot petitioner is not
entitled thereto;

1t i« orcered and adjudged by the Court thal said petie

tion\for a writ of habeas corpus be, and the same is hereby,



refused; to which ruling and refusal petitioner, by his coyn -
gsel exceptia.

fhis 21let dav of Decemdber, 1914,

Judge United States Diatriet Court
For the Northern District of (eorgila.
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF GEORGIA.

LEO M. FRANK,
Appellant,
PETITION FOR WRIT OF HABEAS CORPUS

-agginst- OCTOBER TERM, 1914

C. WHEELER MANGUM,SHERIFF
OF FULTON CQUNTY, GEORGIA,
Appellee.

el R, i P, sl G, it g,

ASSIGNMENTS OF ERROR ON PETITION FOR WRIT OF HABEAS CORPUS.

Now comes Leo M. Frank, the appellant in the above
ent itled cause, and avers and shows that,in the record and pro-
ceedings in the sald csuse, the Distriet Court of the United
Stetes for the Northern District of Georgia erred to the grievous
injury and wrong of the gppellant in said cause and to the
prejudice and against the rights of the appellant herein in the
following particulars, to-wit:

PIRST: The said District Court erred in denying the
petition for writ of habeas corpus and in refusing to issue the

S allle »

SECOND: The said Distriet Court erred in denying the
petition for writ of habeas corpus and in refusing to lssue the
same, on the ground that the Court was concluded and bound by
the denial, in this case, of a writ of error from the Supreme
| Court of the United States to the Supreme Court of Georgia, by
the Jus tices of the Supreme Court of the United States and by

the said Court.

THIRD: The said District Court erred in refusing to

hold that the verdict, the judgment and &ll subsequent proceedings

in the trisl of the indictment for murder sagainst the sppellant
were, for the reasons alleged in the petition, coram non judice
and void, and in refusing to issue the wrif of habeas corpus

a8 prayed.



FOURTH: The said Distriet Court erred in refusing to
hold that the appellant, having exheusted his remedies in the
Btate courts and by application for a writ of error from the
Supreme Court of the United States, and having been unable to

‘geocure a ruling on the constitutional rights, privileges and im-
mnities claimed by him, was ent itled to the writ of habeas

corpus as prayed.

FIFTH: The said District Court erred in refusing to
hold that the reception, in appellant's absence, of the verdiect
convicting him of the erime of murder, tended to deprive him of
his life and liberty wit hout due process of law, within the
meaning of the Fourteenth Amendment to the Constitution of the
United States.

SIXTH: The seid District Court erred in refusing to
hold that appellant had the right to be present at every stage
of his trisl, inecluding the reception of the verdioct, the polling
of the jury and the discharge of the jury, this right being a

fundamental right essential to due process of law.

SEVENTH: The said Distriet Court erred in refusing to

hold that appaliant's involuntary absence at the time of the
reception of the verdict and the polling of the jury, deprived
him of the opportunity tobe heard which constitutes an essential

prerequisite to due process of law.

BIGHTH: The said Distriet Court erred in refusing to
hold that this dppnrtunity to be heard, inceluded the right to be
brought face to face with the jury at the time of the rendition
of the verdict and of the polling of the jury.

NINTH: The said District Court erred in refusing to
hold that appellant'a right to be present during the entire trial,

ineluding the time of the rendition of the verdiet, was one which

ne ither appellant nor his counsel could walve or abjure.

TENTH: The said District Court erred in refusing to

hold that appellant's counsel havinghad no express or implied
2



authority from appellant to walve his presence at the time of the
rendit ion of the veréict, and it being in any event beyond his
cons titutional power to give them such authority, their consent %o

the reception of the verdiet in his absence was a nullity.

ELEVENTH: The said Distriet Court erred in refusing to
hold that since neither appellant nor his counsel could expressly
walve his right to be present at the rendition of the verdict,
that right could not be waived by implication or in consequence
of any pretended ratification by appellant or acquiescence on
his part in any action taken by his counsel.

TWELFTH: The said District Court erred in refusing to
hold that asppellant’'s involuntary absence at the reception of
the verdiet, canstifuting ag it did an infreoction of due process
of law, incapable of being waived, directly or indirectly, express-
1y or impliedly, before or after the rendition of the verdict,
the failure to raise the jurisdictional que$fion on his motion for
& new trial, did not deprive him of his constitutional right to
attack as & nullity the verdict rendered against him and the

.judgmant based thereon.

THIRTEENTH: The said Distriot Court erred in refusing
to hold that; because of the faots set out in the petition,
appellant's trial did not proceed in accordance with the orderly

pracessﬂnf'the law essential to a feir and impartial trial, be-
cause dominated by & mob which was hostile to appellant, and whose

gonduct intimideted the Court amd jury and unduly influenced them,
and neutralized and overpowered their judiciasl functions, and for
that reason also, appellant was deprived of due process of law
and of the equsl protection of the laws, within the meaning of
the Fourteenth Zmendment to the Constitution of the United States.

FOQURTEENTH: The said Distriet Court erred in hold ing
that the appellant had been afforded due process of law under the

Fourteenth Amendment to the Constitution of the United States.

3



FPIFTEENTH: The sald District Court erred in holding
that the appellant had been accorded the equal protection of the
laws ,within the meaning of the Fourteenth Amendment to the Con-

Stitution of the United States.

SIXTEENTH: The sald District Court erred in holding
that the reception, in appellant's absence, of the verdiet, con-
vieting him of the orime of murder, did not tend to deprive him
of his life and liberty without due process of law, within the
meaning of the Fourteenth Amendment to the Constitution of the
United States.

SEVENTEENTH: The said Distriet Court erred in holding
that appellant did not have the right to be present at every
stage of his trial, including the reception of the verdiet, the
polling of the jury and the discharge of the jury, this right

being a fundemental right essential todue process of law.

BIGHTEENTH: The said District Court erred in holding
that appellant's involuntery absence at the time-of The reception
of the verdiet and the polling of the jury, did not deprive him
of the opportunity to be heard which constitutes an essential

prerequisite to due process of law.

NINETEENTH: The said District Court erred in holding
that this opportunity to be heerd, did not include the right to
be brought face to face with the jury at the time of the rendi~
tion of the verdict and of the polling of the jury.

TWENTIETH: The said District Court erred in holding
that eppellant's right to be present during the entire triel,
ineluding the time of the rendition of the verdlct, was one

which either appellent or his counsel could waive OT ab jure.

TWENTY-FIRST: The sald District Court erred in holding
that the consent of appellant's counsel to the reception of the
verdict in his absence wes not & nullity, because appellant's
counsel had no express or implied authority to waive his presence

&t the time of the reception of the verdict, and it being in any

4



event beyond Bppellant's constitutional power to give them such

authority.

TWENTY-SECOND: The said Distriet Court erred in holding
that appellant's right to be present at the rendition of the verdict
could be walved by implication or in consequence of appellant's
pretended retification or acquiescence on his part in the section
taken by his counsel, because neither appellant nor his counsel

could expressly or impliedly waive such right.

TWENTY-THIRD: npphe said Dimtrict Court erred in holding
that the fallure to raise the jurisdietional question on appell-
eant's motion for new trial deprived him of his ocongstitutional
right to attack as =a nullify the verdict rendered against him
and the Jjudgment based thereon, because sasppellant's involuntary
absence at the reception of the verdict, constituting as it did
an infraction of due process of law, was Ilncapable of being
waived directly or ind irectly, expressly or impliedly, before or
after the rendition of the verdict. |

PTYENTY-FOURTH: The sald District Court erred in holding
that, despite the facts set up in the petition, appellent’'s trial
proceeded in acgordance with the orderly processes of law essent-
jal to & fair and impartial.trial, end thet appellant' was not
deprived of due process of leaw and of the equal protection of the
laws, within the mesning of the Fourteenth Hmendment to the Con-
stitution of the United States, even though appellant's trial
was dominated by & mob which was hostile to him, and whose con-
duet intimidated the Courtd and jury and unduly influenced them,

and neutraliged and overpowered their judiclal functions.

TWENTY-FIFTH: The seid District Court erred in refus-
ing to hold that the Superior Court of Fulton County, Georgia had
lost jurisdiction over appellant at and by reason of the receplion
of the verdict in his sbsence, and thet the subsequent sentegee

imposed upon appellant and his subsequent detention thereunder

was wholly without authority of law and beyond the jurisdietion
5



of the court.

And because of other errors appearing upon the face

of the record.

Wherefore,for these and other manifest errors, sald
T.eo . Frank, appellant, prays that the Judgment of the District
court of the United States for the Northern Distriet of Georgia

be reversed and set sside and held for naught and that the writ

of habeas corpus prayed for be directed to issue.

Z%%WM

(izh(g;fb#xfCLuuagjl;\

)

Attorneys at law for Appellant.



IN THE DISTRICT COURT QF THE UNITED STATES
7OR THE NORTHERN DISTRICT OF GEORGIA.
leo M, Frank, E
VS,

C. Wheeler liangum,
Sheriff, Fulton Co,

It is well settled, and indeed the Act of Congress with
reference to the issusance of writs of hebeas corpus by this
Court provides that the Court shall issue the writ "unless
it appears from the petition that the party is not entitled
thereto". So that, unless it appears from this application
and from the exhibite attached thereto, snd the records refer-
red to therein that relief could be granted if the writ ise-
sued, the writ should he denied,

I do not think this petition, or application, end the
exhibits and records referred to, make a case wherein this
Court can properly allow the issuance of the writ, All of
the papers presented show clearly that this defendant was
tried in the Superior Court of the State and motion for a
new trial was made and overruled, and the case was taken to
the Supreme Court of the State, and the judgment of the lower
court was affirmed, It further shows that gf terwards a
motion was made to set asicde the verdict and that that mo-

2
tion was denied and it was then taken to the Supreme Court

of the State and affirmed for the reasons stated in the opin-
ion by the Supreme Court. It further shows that an appli=-
cation for a writ ¢f error te the Supreme Court of the United
States was made to Mr, Justice Lamar, and to lMr, Justice
Holmes of the Supreme Court of the United States,

In a memorandum opinion filed by Mr, Justice Lamer in
denying the application for writ of error, he said this,
emong other things:

"The laws of the several 8tates fix a method
in which, and a time at which, to attack verdicts



because of anything occuring during the progress
of the trial, including disorderly conduct of the
crowd in and out of the court room and the fact
that the defendant was not present when the ver-
dict was rendered. It 1is for the State to deter=-
mine whether a verdict rendered in the absence of
the defendant can be attacked by a motion to set
aside the verdict, or by a motion for anew trial,
o¥rboth, The laws of the State also determine
whether the @&x denial of one of these motions will
prevent the defendant from subsequently making the
other, The decision of the Supreme Court of Georgia
in this case holds that, under the laws of that
State where a motion for a new trial was made and
denied, the defendsnt could not thereafter make a
motion to set aside the verdict on the ground that
he was not present when it was returned by the
Jury. That rule involves a matter of State prac=-
tice and presents no Federal question, The writ
of error is therefore denied,"

Mr, Justige Holmes, speaking ig his memorandum denying
the application for the writ of error to the Supreme Court
of the United States, from the last decision of the Supreme
Court of Georgia, said:

"I understand from the headnote and the opin-
ion that the case was finished when the previous
motion for a new trial was denied by the Supreme
Court and, as cases must be ended at some time,
that apart from any gquestion of waiver, the second
motion csme too late. I think I am bound by this
defision even if it reverses a long line of cases
and the Counsel for the petitioner were misled to
his detriment, which I do not intimate to be my
view of the case,"

Subsequently the matter was presented te Chief Justice
White, who referred the matter, apparently, to the entire
Court, and the motion for the writ of error was denied by
the entire court,

How this Court could be justified in issuving this writ
when this record is disclosed to it, I am unable to see, 1If
this writ should issue, notwithstanding all that has occurr-
ed, and this applicant should be brought inte court, the on-
ly thing the Court here could do would be to hear evidence
and determine whether this applicant had been deuied the
egual protection of the laws and due process of law, and
conse guently should be discharged, It seems to me that
this would be the exercise by this Court of supervisory pow-

-2=



er over the action of the State courts in a manner not war-
ranted by the Constitution or the laws of United States.
Also the Court would be considering the matter as proper for
hearing and decision here xma in the face of the decisions
of two Justices of the Supreme Court - indeed of the entire
Court - to the effect, as stated, that no Federal guestion
remained for consideration or now exists in the case,

I am not aware of any precedent for such action in s
case like this on the part of this Court, and none has been
referred to by counsel for the gpplicant who have so agbly
presented and argued this case,

No guestion whatever is made gbout the jurisdiction of
the Court trying the case originally and subsegquently re-
viewing it on writ of error.,

Believing from the petition itself, therefore, that the
applicant is not entitled to the writ of habeas corpus or to
the relief prayed, the applicatien for the same is denied,
This 21lst day of December, 1914,

U‘ S L Judge ™




IN THE DISTRICT COURT CF THE UNITED STATES
POR THE NORTHERN DISTRICT OF GEORGIA

ILEQ M. FRANK, 2
Appellant, -
FETITION FOR WRIT OF HEBEAS CORPUS.

&% @ - -

=againgt-
OCTOBER TERM, 1914,
¢. WHEEIER MANGUM, SHERIFF
OF FULTON COUNTY, GEORGIA,
Appellee.,

as ba a8 Se

The petiticn of Ieo I, Frank for a weit of habeas cor-
pus to be directed to C., Wheeler llangum, Sheriff and ex-
of ficio failer of Fulton County, Georgis, having been pre-
gsented to the Court with the exhibite attached thereto, and
there being also exhibited to the Court and considered by it
a copy of the moticn for new trial referred to therein, and
a copy of the uﬁinicn of the Supreme Court of the State of
Georgias referred to in paragraph Eleven thereof, beth of
which exhibits have been identified by the Court and ordered
filed, and the Court having fully considered the saild peti-
tion and said exhitits and gsld copy of the motion for a new
trisl and of ssid eopinion of the Supreme Court of Georgls,
the Court finds that the facts alleged and shown are insuf-
ficient, under the law applicable thereto, te authorize the
issuance of the writ; and the Court being of the opiniom,
from the allegations and facts stated in the petition and the
exhibite and in said copy of the motion for new triasl and of
the opinion of the Supreme Court of Georgia, under the law
applicable thereto, thst if the writ be granted and a hearing
given, the petitioner could not be discharged fraom custody,
and no relief granted thereunder, and that petitioner is not
entitled thereto;

It is ordered and adjudged by the Court that said peti-

tion for a writ of hesbeas corpus be, and the same is hereby,



refused; to which ruling and refusal petitioner, by his copn =
sel excepts.

This 21st day of December, 1914,

/?%ﬁ——[ P%Z«%/f’l/ LA AR

Judge United States District Court
For the Northern District of Georgia.




IN THE DISTRICT COURT COF THE UITITED STATES

FCR THE WORTHERN DISTRICT OF GEORGIA,

Ex Parte ¢ Petition for Writ of Habeas Corpus,

Teo M, Frank. : October Term, 1914,

The above styled petition having been presented to the
Court and by order and judgment heretofore made, the prayer
of the same for the issuance of the writ of habeas corpus
having been denied, and the petitioner having filed his petie
tion for the allowance of an zppeal te the Supreme Court of
the Unitéd States, together with an assignment of errors up-
on the said order and judgment;

accompanied by the certificate hereinafter referred teo

The Court declines tc grent the appeal prayed/upon the
ground that having refused to grant even the issuance of the
writ of habeas corpus because the Court was of the opinien
that under the facts stated in the petition for the writ and
the exhibits attached thereto and referred to therein and
made a part of the same, and under the law applicable there-
te, if the writ were granted and the hearinfg given the peti-
ticner could not be discharged from custody, and no relief
could be grented thereunder, and that the petitioner was not
entitled to the writ, the Court could not, censistently
therewith, make the certificate reguired by the Act of Con-
gress of March 10, 1908,as necessary to the allowance of an
eppeal, to-wit: that there is probable cause for such allow-
ance of appeal,

This 2l1st day of December, 1914,.

b : U. S, Dist, Judge,
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MOTION FOR NEW TRIAI

PART II

AMENDED MOTION FOR NEW TRIAL .......
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ORIGINAL MOTION FOR NEW TRIAL

STATE OF GEORGIA
V5.
LEO M. FRANK

CONVICTION OF MURDER
IN FULTON SUPERIOR COURT.

MOTION FOR NEW TRIAL.

And now comes the defendant in the above stated case and moves the
court for a new trial upon the grounds following, to-wit:

1. The verdiet is contrary to the evidence.

2. The verdict iz contrary to the law.

3. The wverdicl is against the weight of the evidence.

4. The ecourt, over the objection of the defendant, heard evidenee of
other transactions and tending to establish other erimes and offenses, wholly
separate and distinet from the charge in the Bill of Indietment, to the injury
and prejudice of the defendant.

Wherefore, for these and other good grounds to be urged upon the

hearing, the defendant, Leo M, Frank, moves that said verdiet be set aside
and a new trial granted.

RETTBEN R. ARNOLID,

L. Z. ROBSER,

HEREERT J. HAAS,

Attorneys for Teo M. Frank, Movant.

Read and considered. Let the foregoing motion for new trial be filed and
let a copy thereof he served upon the Holicitor General. It is ordered that
the State show ecanse before me on the fourth day of October 1913, at my
Chambers, Thrower Building, Atlanta, Ga., why the verdiet shounld not be
get aside and a new trial granted. In the meantime, and until after this mo-
tion may be heard, it is ordered that the movant have the right to prepare
and have approved and filed a proper brief of the evidence in said case; and
that should said motion be postponed, that such right to prepare and have
approved and file such brief of the evidence shall exist and remain in the
movant until such time as the motion may be finally heard. In the meantime
let the excention of the court’s sentence be suspended. It is further ordered
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that until such time as this motion may be heard and decided, that the movant
have full leave to amend this motion for mew trial.

This 26th day of August, 1913. L. 8. ROAN,

Judge 8. C. Stone Mountain Cirenit,
Presiding.

GEORGIA, FULTON COUNTY :

Service acknowledged. Copy received. All other and further service
waived.

This Aug. 27, 1913. F. A. HOOPER,

HUGH M. DORSEY,

. E. A. STEPHENS,
Solicitor General, Fulton County, Georgia.

We further agree to the order within giving time to prepare and file a
legal brief of the evidemce. Aug. 27, 1913,
HUGH M. DORSEY,
Solicitor general.

AMENDED MOTION FOR NEW TRIAL.

GEORGIA, FULTON COUNTY. 3 No.

State vai}'enrgmj Fulton Superior Court,

Leo M. Frank, July Term, 1913.

And now comes the defendant in the above stated cause, Leo M. Frank,
and amends his motion for new trial heretofore filed in this case, and says:

That the verdict in the above stated case should be set aside and a new
trial granted for the following reasons, to-wit:

1. Because the Court erred in permitting the solicitor to prove by the
witness, Lee, that the detective Black talked to him, the witness, longer and
asked him more questions at the police station than did Mr. Frank the day
;Z!:n he talked to the witness Lee at twelve (12) o'clock at night on April
29th.

At the request of Black and Scott, the detectives, Frank was induced to
hjurc an interview with Lee, the witness, for the purpose of elieiting informa-
tion fr:‘nm him. The solicitor contended that Frank made no effort to find out
anything from Lee, and to that end, sought to show and was permitted to prove
by Lee that Black talked longer to him than did Frank at the time stated,

The defendant, then and there at the trial, objected to such evidence
upon the ground that it was irrelevant, immaterial, and was a mere con-
(-Ium.on of‘the witness. The Court admitted the evidence, over such objections
and in doing so erred, because said evidence was unwarranted, immaterial nnc{
a mere conclusion of the witness and injurious to the defendant.
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9. Becanse the Court erred in permitting, over objections the witness Lee
to testify that Frank, on April 29th, when alone with him at the station house,
talked to him a shorter time than did Mr. Arnold, one of Frank's attorneys,
when he interviewed the witness just before the trial,

The detectives had induced Frank to talk to Lee alone on April 29th at
the station house for the purpose of inducing Lee to talk. Mr. Arnold, in
the presence of Lee’s attorney, and the jailer, had interviewed Lee just before
the present trial.

The solicitor, over the objeetions of Frank’s attorneys that the evidence
offered was immaterial, irrelevant, and the expression of an opinion, was
permitted by introducing said evidence to draw a eomparison of the time ocen-
pied by Frank and Arnold to their respective interviews, and, in doing so, the
Court erred becanse the evidence offered was immaterial, irrelevant and the
expression of an opinion,

3. Beecause the Court permitted the solicitor over the objection of defend-
ant made at the time the evidenee was offered that the same was irrelevant and
immaterial, to show by the witness J. N. Starnes that the witness Lee, the
morning the body was found, while in the office of the pencil factory and
when under arrest was composed. Said evidence was objeeted to as illegal,
unwarranted and hurtful to the defendant and movant now says that its ad-
mission was error for the same reasons.

This evidence was hurtful, because used by the solicitor in his address to
the jury in contrasting the deportment of Frank, who was claimed to be
nervous and execited.

4, Because the Court erred in permitting the witness Starnes, over ob-
jection of the defendant, made when the evidence was offered, hecause it was
a conelusion, to say that his conversation with Frank over the felephone the
morning of the finding of the body, was guarded—that he was guarded as to
what he said.

This evidence was objected to as unwarranted and a conclusion, and mov-
ant here assigns its admission as error for the same reasons.

Movant contends this was hurtful to the defendant, and there was a dis-
pute as to what Starnes said to Frank in that conversation, and the solicitor
contended that Frank’s words and conduet in eonnection with that conversa-
tion was evidence of his gnilt. Starnes’ statement that he was guarded in
that conversation as to what he said, tended to impress the jury that he was
accurate in his memory as to the words of the conversation.

5. Beeause the Court admitted what purported to be a picture of the
second or office floor, the street floor and basement of the faetory. On this
picture was traced red dotted lines extending from the back of the office floor,
down the elevator to the hasement, and down the basement near the back
of the building. There were, also, Greek crosses on the pieture. It was con-
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ceded by the State that these dotted lines and crosses were no part of nor
represented any part of the building but were put in_the picture for the pur-
pose of illustrating the theory of the State, as showing where the body was
found and where it was carried.

The admission of the pieture in evidence, with the lines and crosses
thereon, was, when offered, objected to because, as movant contends, it was
argumentative, representing and illustrating the State’s view of the case by
means of red lines and crosses, which was no part of, nor illustrated any
part of the building.

The admission of said diagram and drawing was error for the same reasons
as set ont in the above objections, the objection being that the same wsa il-
lezal and prejudieial, and movant assigns error in their admission for the

same reason.

6. Because the Court, over objection made when the evidence was of-
fered, that the same was a conclusion, permitted the witness Black to testify
that in a eonversation had with Frank months before the tragedy that he
didn't remember anything that caused him to believe that Frank was nervous,
the hurtful purpose being to compare his then conduet with that after the
tragedy.

This evidence here objected to was illegal, a conelusion, and prejudicial,
and movant savs its admission was error for said reasons.

7. Beecanse the Court, over obhjection made when the evidence was offered
that the same was irrelevant, permitted the witness Black to testily that
Frank had counsel, Messrs. Rosser and Hass about eight or eight thirty
o’clock Monday morning while Frank was in the station house, brought there
by detectives Black and Haslett.

Movant contends the employment of counsel, under the cireumstances
was no evidence of guilt; but the Court’s eondunet in submitting the fact to the
jury was greatly hurtful to the defense.

Said evidence was illegal, irrelevant and prejudicial and its admission
over objection is here assigned as error for said reasons.

8. Because the Court refused to permit the witness Black to testify on
eross-examination that when he found a bloody shirt in the bottom of a barrel
in Newt Lee's house, that he carried the shirt to the station house, showed it
to Lee, and, when Lee was asked by the witness if the shirt was his, the
solicitor objected that the witness should not be allowed to answer the ques-
tion: ““Did he (Lee) say that the shirt was his? ”’

The Court would not permit the witness to give Lee’s answer that the
shirt was his.

This answer of Lee's was, as movant contends, part of the res gestae of
the shirt transaction, and Lee’s answer ought to have been heard.

The Court erred, as movant contends, in ruling out the answer of Lee and
not allowing it to come out as a part of the entire transaction.
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9. Because the Court, over objection made by the defendant at the time
the same was offered, that it was immaterial and irrelevant, permitted the
witness Darley to testify that on the morning the body was found Newt Lee
was composed.

Dfendant objected to this evidence as illegal, irrelevant and prejudicial
to defendant which objection was overruled and movant assigns its admis-
gion as error for said same reasons,

This evidenece was not only irrelevant and immaterial, as movant con-
tends, but hurtful, because this evidence was heard upon the theory of com-
parison between the eonduct of Lee and Frank.

10. Beeause the Court erred in failing, refusing, and deelining, upon
motion of the defendant made while the witness Conley was on the stand, to
rule out, withdraw and exclude from ihe jury each and all of the following
questions and answers of the witness Conley:

(). What did he mean?

A, Well, what I taken it to be, the reason he said he wasn't built like
other men, [ had seen him in a position I hadn’t seen any other man in that has
got children.

Q. What position?

A, I have seen Mr. Frank in the office there about two or three times
before Thanksgiving and a lady was in the office, and she was sitting down in
a chair and she had her elothes up to here (up to her waist) and Mr. Frank
was down on his knees, and she had her hands on Mr. Frank, and I found them
in that position.

(). When you came into the office before Thanksgiving day, now, when
the lady was sitting in the chair?

A. Yes, sir; he saw me when he came out of the office, he saw me.

(). What was said when they saw you?

A. When Mr. Frank came out of the office Mr. Frank was hollering
““Yes, that is right, that is right’’ and he said, “‘That is all right, it will be
easy to fix it that way."

Q. Well, did you ever see him on any other oceasion?

A. Yes, sir; I have seen him on other times there.

). What other oceasions?

A. I have seen Mr. Frank in the packing room there one time with a
vonng lady lying on the table.

(3. How far was the woman on the table?

A. Well, she was on the edge of the table when I saw her.

The motion was made while the witness Conley was on the stand, and
before any cross-examination had been had upon either of the cireumstances
referred to in said questions and answers, but after cross-examination upon
other subjects had progressed a day and a half. The motion to rule out, with-
draw and exelude was made becanse, as stated fo the Court when the motion
was made, said questions and answers were immaterial, irrelevant, illegal,
prejudicial, and dealing with other matters and things and erimes irrelevant
and disconnected with the issue in the case then on trial
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Movant contends this evidence was highly prejudieial, and the failure of
the Court, upon proper motion, to rule it out was a great injury to the defen-
dant. And the failure of the Court to rule out said prejudicial and irrelevant
and immaterial evidence is here assigned as error and a new trial sht?uld !ae
granted because said evidence was illegal, irrelevant and highly prejudieial
and involved other transactions not legitimately under investigation, and the
same amounted to accusing the defendant of other and independent erimes.

11, Because the witness Conley, at the instance of the solicitor, was per-
mitted to testify that he had seen Frank in a position with women that he
had not seen any other man in that has children; that he had seen Frank in
the office of the Pencil Company about two or three times hefore Thanksgiving
and a ladv was in the office and she was sitting down in a chair and she had her
clothes u1p about her privates, and Frank was down on his knees, and she
had her hands on Frank; that Frank saw Conley when he came out of the
office, that when Frank came out of the office he was hollering ‘‘Yes, sir, that
is right, that is right’’ and he said ‘*That is all right, it will be easy to fix it
that way:”’ that at another time he saw Frank in the packing room of the
factory with a young lady lying on a table—she was on the edge of the table
when he saw her.

While Conley was on the stand, and before he was crossed about seeing
the circumstances testified about, and after eross examination upon other
subjects had been had for a day and a half, counsel for the defendant moved
the Court that the next above stated testimony of the witness Conley be ruled
ont, withdrawn and exeluded from the jury, stating at the time that such
motion onght to be granted, because the testimony was irrelevant, imma-
terial, illegal prejudicial, and dealing with other matters and things, and
erimes, irrelevant and disconnected with the issues in this case.

The Court declined to rule out, withdraw, or exclude this testimony from
the jury, but permitted the same to remain before the jury.

The action of the Court was erroneous and highly prejudicial to the de-
fendant, and demands a new trial.

Such action of the Court was error because said evidence was illegal,
irrelevant and hurtful to the defendant and involved other transactions not
legitimately under investigation, and the same amounted to accusing the
defendant of other and independent crimes.

12, Because the witness Conley, when on the stand, testified that he
watched for Frank, at the Pencil Factory, four times on Baturdays, not on the
day of the murder, and onee on Thanksgiving day, 1912, while Frank was with
women in his office, detailing certain signals by which the witness Conley was
to lock and open the door.

When the first question was asked by the solicitor seeking to elicit whether
witness had ever seen Frank up there in his office doing anything with young
ladies before April 26, 1913, the defendant objected on the ground that the
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evidence sought was irrelevant and immaterial. The Court ruled that the evi-
dence would be immaterial, but further questions were asked by the solicitor
and elicited the evidence here complained of.

While Conley was still on the stand, and after cross examination a day and
a half on other subjects, defendant’s connsel moved to rule out, exelude and
withdraw from the jury all the testimony, both direct and on eross, detailing
Frank’s associations with women and Conley’s watching at other times than
the Saturday of the murder, to-wit: April 26, 1913. Said motion was made
upon the grounds stated and argued at the time the motion was made, that such
testimony was immaterial, irrelevant, illegal, prejudicial, and dealt with other
matters and things and crimes irrelevant to, and disconnected with, the issues
cn trial in this case.

The Court declined the motion made at the time upon the grounds, as
stated, and in doing so erred, because the evidence sought to have been ruled
out for the reasons stated, and the same amounted to aceusing the defendant
of other and independent crimes,

13. Because the Court, upon motion made when the witness Conley was
still on the stand, declined to rule out, exclude and withdraw from the jury
each and all the below questions propounded to witness Conley, and his
answers thereto:

2 Q. Now, tell what kind of work you had done for him the other Satur-
ayE.

A. I always stayed on the first floor, like T stayed on the 26th of April,
and watched for Mr. Frank, while he and a young lady would be on the second
floor chatting.

Q. You say chatting. Do you know what they were doing?

A. No, sir, I don’t know what they were doing. He only told me they
wanted to chat.

Q. Did you ever see him up there doing anything with voun i
A. Well, T have— i e FS At
Q. Well, what would you do before when young ladies come there?

A. I would sit down on the first floor and watch the door for him.

Q. And wateh the doors for him?

A. Yes, gir

Q. How many times did you wateh the door previous to Saturday, the

26th of April, 19131
» jf Well, I couldn’t exactly tell you; it has been several times I watched
or him,

Q. Who was there when you were watching the door?

A. Well, T don't know, sir, who would be there when I watched the
door, but there would be another young man and another young lady there
during the time I was at the door; a lady for him and one for Mr. Frank,

Q. Now, was Frank ever there alone?

A. Mr, Frank was there alone once, and that was Thanksgiving Day,
that I watehed for him. :
3 Q. Well, do you know or not the lady—did any woman come there that

ay?

Thanksgiving Day?
Yes,

Yes, sir.
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(. What kind of a looking woman!?

A. She was a tall, heavy built lady.

(. What did you do on that oecasion? .

A, I stayed down there and watched the door, just as he had told me to
do’ this last time.

Q. Then what was done§

A, Well, after the lady eame and he stamped for me, I went and un-
locked the door as he said. He told me when he got through with the lady he
would whisile, and when he whistled for me to go and unlock the door.

. That was on Thanksgiving day of what year?

A, Of last yonr, 1912, . . .

(), He says: “What I want you to do, 1 want you to do, I want you to
wateh for me to-day as vou have on other Saturdays.™

A, And Ieays: “All right™ . . .

And he says: “‘Now, when the lady comes, I will stamp as I did belore.”

. What did he mean?

A T have seen Mr, Frank in the office there about two or three times
before Thanksgiving, and a lady was in the office, and she was sitting down in
a chair, and she had her elothes up to here {indicating), and Mr. Frank was
down on his knees, and she had her hands on Mr. Frank, and 1 found them
in thal position. f

). Well did you ever see him on any other oceasion?

A. Yes, I have seen him another time there.

(). What other oecasion? ; : \

A, 1 have seen Mr. Frank in the packing room one time with a young
lady laying on the table.

. How far was the woman on the table?

A, Well, she was on the edge of the table when I saw her. . . .

3. Do you koow the name of the woman that was np there with Mr.
Frank?!

A. Thanksgiving day?

Q. Yes

A. No, sir. I don’t know her name,

. Do you know the name of the other woman?

A. No.sir. Tlknow the young man’s name that was with one of the ladies,
but I don’t know the other lady’s name. T know where she lives at.

). What iz the name of the man?

A, That man’s name is Mr. Dalton.

). MNow, what kind of looking woman was it that you saw there Thanks-
piving day in Mr. Frank's office?

A, Well, she was a tall built lady, heavy weight, she was niee looking,
she had on a blue looking dress with white dots in it, and she had on 8 grayish
looking eoat with kind of fails to it. The coat was open like that (indicating),
and she had on white slippers and stockings.

Q. Did Mr. Frank see you that time?

A. Thanksgiving day?

Q. TYes

A, Yes, sir, he told me to come to the office—to come to the factory.

. When you come up into the office hefore Thanksgiving day now, when
the lady was sitting in the chair? : 3

A. Yes sir. He saw me when he come out of the office, he saw me,

(). What was said when they saw you?

A, When Mr. Frank come out of the office he was hollering: ““Yes, that

is right, r]]at is right,” and he said: “*That is all right, it will be easy to fix it
that way."”’ ;

B
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CROSS EXAMINATION.

3. Now, you said yon watched for Mr, Frankf

A, Yes, gir,

(. When was the first time you ever watched for Mr. Frank?

A, The first time I ever watched for Mr, Frank alone and knowed he
was in the office—

- Q. When was the first time you ever watched for Mr. Frank alone or

with somebody else?! Don’t make any difference.

A, T couldn’t exaetly give vou the—

Q. Tell s the best you cant

A, Some time during last summer, when I was watching for him.

3. That was the first time, now?

A, Yes, Bir

Q. Whereabouts in the summer; what part of the summer did you do
that watehing that time?

A, Bomewhere about in July,

). That's the first time; there was somebody with him that timef

A, Yes, sir. Somebody was with him all the time, off and on.

(). Let’s take the first time, now; what did Mr. Frank =ay to you that
time; what did he say—what did he say to get you to watch for him?

& A. T would be there sweeping, and Mr Frank come out and call me in the
office.

Q. What?

% A, I would be there sweeping and Mr, Frank come out and eall me in the

office.

. When was the first time he ever did that?

A. That was on Saturday he done that,

. e never had ealled you in there before when you were sweeping,
except on Satnrday?

He ealled me in there but never talked to me about that matter.
Did he talk to you about anything?
Yes, sir.
About what?
Sometime abont the work, something like that,
You mean during the week?
No, sir; he talked to me them Saturdays abount it.
.  When was the first time he called youn in there to talk about the work
or anything else?
A. How do you mean?
6. On Baturday, when was the first time he ealled you in there to talk
to you about the work or anything else on a Saturday?
A, T don’t know about that.
Q. Tell us about that?
A. That was right after T started work there when he called me and
talked to me about the work.
And that was on Baturday?
Yes, gir; that was on a Saturday.
About what time, now?
I don't know, somewheres about three o’clock, though.
Bometime about three o’clock?
Yes, gir,
What was your Saturday hours, Jim?
. I always generally have to work from the time T get back there nntil
half past four that evening.

oreroror
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Q. What time would you usually gel back there?
A. 1 would leave away from there about half past twelve, ring out the
clock, and eome back about half past one or two o’clock.
. Would you ring in again?
A. TYes, sir; sometimes I would and sometimes T wouldn’t.
(). The first time you say you ever watched, you say you watched for
Frank and somebody else last July?
Yes, sir,
You don't know who the man was?
Yes, sir, I know who the man was.
Who was het
A man named Mr. Dalton,
Where is he?
I don’t know where he is now.
How do you spell that?
I don’t know how you spell it.
What did he do?
. A young lady that worked at the factory—I don’t know what her
name was—she would go off and get him and bring him in there.
You don’t know where he lived?
No, sir; I don’t know where he lived, but I know where she lived.
How come him to tell you who she was!?
sShe was the one told me his name,
Where is the young lady?
. I don’t know, sir, if she’s anywhere in the room and if she'll stand
up I ean tell you if it is her.
(tive us her name?

rh A;t I don’t know, sir, what her name is; the detectives know her name 3
on-t.

Q. Did the detectives tell you who she was?

A. No, sir; they didn’t tell me who she was, I deseribed to them where
she lives at.

Q. Where does she live?
A. Bhe lives on West Hunter Street,
). Where!

A. Between Hunter and Haynes Street, around ab :
down there, . ’ about Magnolia Street,

How come you to know she lived there?

Because I passed her house every morning,

And t]:e man was named Dalton?
Yes, sir,

Who was with Mr, Frank?

The lady that was with Mr. Frank was Miss Daisy Hopki
Where did she live? 15y Hopkins.

I don’t know, sir, where Mij i ins li

Where did she work? mhal s

She worked up on the fourth floor.

Do you know where she is now?

No, sir.

Now, what time of day was that?

It would always be somewhere about three or three-thirty,
Where did Mr. Frank tell yon to watceh, that time?

I would be up there sweeping, and Mr. Frank—
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That time—that particular time, I mean?

Well, I wounld be sweeping,

I'm talking about that time—that particular time?
When he told me to watch?

Yes, what did he say to you when he told youn?
I'm going to explain to you now—

That particular time, now?

Yes, sir.

Give it to me, now!?

I would be there sweeping—

Oh, don’t give me what you would be doing. I want to know about

that particular time?

tall
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time (fi
to you!
A,
Q.
A,
lady go

and see

I was at the factory.

Where?

Sweeping on the second floor,

Now, what time was that?

Somewhere about three o'clock or three thirty.

Somewhere about three or three-thirty?

Yes, sir.

Then what happened?

Well, there would be one lady in the office.

I am talking about that particular time, Jim—the first time he ever

to you there, you were in the penecil factory?

Yes, sir.

When Mr. Frank called you?

Yes, sir.

You were on the second floor?

Yes, sir.

Then Mr. Frank ealled you and then you went to Mr. Frank's office?
Yes, sir.

Was there a woman in there with him?

Yes, sir, a lady was in there with him.

Called yon in the presence of the lady?

Yes, sir,

Talked to you in the presence of the lady?

Yes, sir. He talked to me in the lady’s presence.

And that was Miss Daisy Hopkins

Yes, sir.

And that was about three o’clock?

Or half past three.

In July last?

Yes, sir,

What did Mr. Frank say to you in that lady's presence? That's the
rat) time he ever talked to you about that matter, what did he say

Yes, gir: he says: “‘Did you see that lady go out there?’’—

Why, I thought you said the lady was present?

Yes, sir. That lady was present. He would say: ‘‘Did you see that
out there?’’ T say: ‘‘Yes, sir,’”’ and he says: ‘““You go down there
nobody don’t come up here, and you’ll have a chanee to make yourself

gome money.’

Q.
A,
Q.
A.

And the lady was present?

Yes, gir.

Where was the other lady?

The other lady gone on out and to get that young man.

11



Q. She went with the man?
A. No, sir, she went out by herself to get the man and come back with
the man,
(). How long was she gone!?
A. I don’t know, sir, how long she was pone.
Q. And that was about half past three?
A. Yes, sir.
Q. The beginning of that transaction was about half past three?
A, VYes, sir.
(. How long was she gone!?
A, I don't know, sir, how long she was gone,
(. You don’t know how long she was gone?
A. No, sir; I don’t know how long she was gone.
(), Was she back after awhile?
A, Yes, sir.
(). She came back after awhile and brought a man with her, and that
man was Dalton?
A. Yes, sir.
(. And Dalton’s name you don’t know?
A. Yes, sir; his name was Mr. Dalton.
Q. I know, but you don’t know where he lives—nothing of that kind?
A, N{J, sir.
. When this young lady went off and came back and brought Dalton
where did you see her again?
I saw her and Mr. Dalton when they come in at the door.
You were watching then?
Yes, sir,
Then where did they go?
Upstairs to Mr. Frank’s office,
Did you see them go to Mr, Frank’s office?
I heard them walking in Mr. Frank’s office.
Then how long did they stay in Mr. Frank'’s office?
They didn’t stay in there long, ten or fifteen minutes, I reckon.
Then where did they gof
They came back down, and she says: ‘‘All right, James.”
Then his name was James Dalton?
No, sir; that was talking to me—said all right o me.
. You saw them go in the factory and heard them go to Mr. Frank’s
office, and how long did they stay there?
A. About fifteen minutes, T reckon,
(). Then all of them came down together?
A. No, sir. They didn't all come down together—just this lady and
Myr. Dalton,
Q. Then how long before Mr. Frank came down?
A. He was the last one that came down.
. How long?
A. About an hour after that.
Q. You never heard any of them come out of Mr. Frank's office after
they went int
A. Yes, sir; this lady and this man come back down.
Q. They came back and went down?
A. No, gir; they didn’t go out. She came down and say: ““All right,
James,"” and I would say: “All right; and a place on the first floor that leads
mto another department, and after you get into this other department, there’s
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a trap door and stairway that leads down in the basement, and they pull out
that trap door and go down in the basement.
And that time, she came down and says: ‘‘All right, James?'’
Yes, sir.
She knew you!?
Yes, gir.
Becanse she worked in the office?
" No, sir; she didn’t work in the office ; she worked on the fourth foor,
Then you went through that door—a door right behind the elevator?
. No, sir; there isn't a door back of the elevator; there’s a big wooden
door, just a step there.
I know; but it goes back in the back there!?
Yes, sir.
Then you opened that door?
Yes, sir.
Then came back and opened that trap door?
1 came and pulled up the trap door.
And then they went down there?

POFPOFOED

Yes, sir.

She said ‘‘All right, James?”

Yes, sir.

Then you went and opened that door?
Yes, mir.

She didn’t tell you to open it?

Yes, sir; she said, ‘*All right, James''—something like that.

She said ‘“All right,”’ and then you opened the door?

Yes, sir.

What made you open the door?

Beeause she said she was ready. I knowed where she was going;
ank told me to wateh,

Mr. Frank told you to watch?

Yeg, sir.

But he didn’t tell you where they were going?

Yes, sir, he told me where they were going,

How came him to tell you that?

I don’'t know, sir,

When did he tell you that?

That day.

That they were going to the basement?

Yes, sir.

That he was going to stay in his office?

He didn’t say where he was going to stay.

Well, he stayed there!? .

As long as I stayed there I didn’t see him go out.

She said all right, and went through that door?

Yes, sir.

Opened it and they went down?

Yes, sir.

You shut that trap door?

Yes, sir.

And that was in July?

Yes, sir.

And the first time that ever happened!?

Yes, sir.

Mr.
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First time anybody ever asked you or talked to you about it?
Yes, sir.

Now, they went down the basement?

Yes, sir.

How long did they stay there!

1 don’t know, sir, how long they stayed there.

‘What became of them?

Well, they came back up.

About what time?

. I couldn’t give no time, because I don’t know what time it was when
they went down there.

POPOFORO
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Q. Well, about what time?

A. I don’t know, sir; I couldn’t give you what time they came back up.

Q. It was alter 3:30 when this whole thing started?

A. Yes, sir, it was after 3:30 when this whole thing started.

(. He told you to go down; they came up after a while?

A, Yes, sir, they came up after a while.

Q. Came up the same way they went down?

A, Yes, sir,

Q. Up through the same door?

A, Yes, sir

Q. You kept that door locked all the time?

A. No, sir, I didn’t keep it locked; I just kept it shut and stayed there
by it.

(). Stayed there the whole time?

A, Yes, s,

Q. And never left?

A. No, =ir.

Q. Well, what did they do after they came up through the door?

A.  After they came up through the door me and Mr. Dalton stood and

talked at the steps. Mr, Dalton gave me a quarter and he went out langhing,
and she went up the steps,

Q. Where did she go?

A. Bhe went and stood at the top of the steps a little while first, before
she ever went to the office,

Q. Did she go to the office?

A, Yes, sir, she went to the office.

Q. How do you know she did; you couldn’t see her go there, conld you?

A. No, sir, I couldn’t see her go in the office. but I could hear her 2o
there. I heard her walking in there.

Q. How long did they stay before they came down!

A. Didn’t stay very long before they came down.

Q. What next happened!?

A. They came down and left, and then Mr. Frank come down after
they left away.

€. What time did Mr. Frank leave?

A. I don’t know, sir, what time Mr. Frank left—

(. Give us the best you can?

A. Frank left some time about half past four, I believe,

Q. Then they stayed there an hour?

A. I don’t know sir; T guess so.

Q. Then Mr. Frank left, and you locked the door and you left?

A, No, sir, I left before he did. He came down and gave me a quarter

out of his pocket. He says: *‘Is that all right?’’ and I says, * That’s all right,”’
and then left. ;
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Then he came out behind you and left?

Yes, sir.

Now, that’s the first time?

Yes, sir.

Now, when was the next Saturday?

The next Saturday was mighty near the same thing.

. Well, what was the next Saturday; I didn’t ask vou whether it was

the same thing or not?

That was about two weeks after that,

Was that in Aungust or in July?

Well, it was about the last of July or the first of Angust.

Well, do you remember the date?

No, sir, I don’t remember the date at all.

Where did you get your money that time: did you draw it?

Yes, sir, I drawed my money that time.

Go up and draw it yourself?

I disremember whether T drawed it myself or not.

Can’t remember anything about that?

No, sir.

The first time it happened, did you draw it yourself?

I ean’t remember whether I did or not.

You ean’t remember that?

No, sir.

. Tell us the next Saturday. Yom think it was about two weeks

after that?
A. Yes, gir,
Q. Now, when did Mr. Frank first mention it to yon that Saturday?

When did he first mention it, that Saturday, to yon?

Mr. Frank mentioned it to me the same Saturday I was there.

Abont three o’cloek?

I don’t know, sir, what time it was.

About half past two, was it?

About bhalf past two, T guess, that Saturday.

About half past two, you think, that Saturday?

Yes, sir

Where were you then?

At the factory.

Where?

I was through sweeping, up on the fourth floor.

Mr. Frank came and got you!

No, sir, he told me that morning before ever they paid off.

What time was that he told you?

I don’t know, sir, it was near twelve o’clock when he did tell me.

Where did he tell you that?

In the box room.

Anybody else present?

No, sir, not as I knows of.

What were yon doing in there?

‘What was I doing in there, I was looking after the hoxes.

What did he tell you then?

He told me: ““Now you know what vou done for me last Saturday—"’

He told you: “You know what von done for me last Saturday?”’

. The other Saturday. I savs: ‘*Yes, sir, T remember.” Ie gays: ‘1

want to put you wise to this Saturday.” T says: *‘ All right, sir, what time?"’

He says: ‘‘Oh, about half past’ (1) I says: ‘‘All right, sir.”’
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Q. You remember that distinctly?
A, Yes, sir.
Q. What time did he go to dinner that day?
A. I don’t know, sir, what time he went to dinner that day: I wasn't
there when he went to dinner,
. What time did he get back that day?
A. That was somewhere about quarter past two. 1 saw him going up
the steps with his clothes and his hat on. I don’t know where he had been.
What was the next that happened?
He went in his office next that happened.
Then what was the next that happened?
Mr. Holloway, he came on out,
Mr. Holloway was there?
Yes, sir.
That was half past two o’clock?
No, sir, it wasn’'t half past two.
I thought you said he always left about half past two?
No, sir, I didn’t say he always done it.
Now, when was that; give us the best estimate about it?
It’s pretty hard to give the best estimate about the time, because I
lnnkmg at the elock at all.
What was the next?
After Mr. Holloway left away Miss Daisy Hopkins come on in there,
What happened nextf
She came into his office,
You heard her come into his office?
I saw her that time.
Did she see you?
Yes, sir.
Then what happened?
Well, Mr. Frank come out and popped his finger and bowed his head

Wasn
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like !i at and went back in the office,
Q. Where were you at?
A. I was standing there by the cloek.
Q. He popped his hand?
A. No, sir, he popped his finger.
. He popped his finger and bowed to you!?
A, Yes, air.
(. Then you went down?
A, Yes, sir, then I went down.
(). And stood by the door?
A. Yes, gir.
Q. Didn’t lock it?
A. No, sir, I didn’t lock it; T shut it.
(. Then what next hqppened?
A. I don’t know, sir, what next happened.
Q. Did you hear Mr. Frank come out of his office at all?
A, No, sir, I didn’t hear Mr, Frank come out of his office at all,
Q. You eould have heard him if he went out?
A, MP sir, I couldn’t have heard him if he went out.
Q. Well, how comes it you could hear him go in there and not hear him
come out?
v A. Because I was up there on the floor when she went in there, in the
ce.
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When you went down, she was in Mr. Frank’s office?
No, sir, I was standing at the clock and saw her go into Mr. Frank’s

Then youn went down and watched?
Yes, sir, I went down and watehed.
Did youn hear her come out of his office?
Nao, sir.
Didn’t you say a while ago that, while you were at the door, youn
heard these other people coming out of his office?
A. No, air, I said this—this was what I said: after T ot to the top of
the steps I cuuld hear them going into his office.
Q. I know but you said this lady went and got a fellow; youn stood by
the door and heard them going into his office,
A. No, sir, I said her and this man’s footsteps I heard them go into Mr.
Frank’s office. I said I stood down at the door and watched.
Q. You were watching when they came in, didn’t you say?
A. Yes, gir, I said I was watching when they came in.
Q. You could see them when they eame in there?
4 A, Yes, gir, I could see them when they eame in there, and 1 said I
went up and heard the footsteps going in Mr. Frank’s office.
Q. Didn’t you sit there and wateh all the time?
A. I didn’t sit there at the door until he notified me to do that.
Q. I'm talking about the fime she went and got that man and came
back?

CFoFo” po

I was standing by the door, yes, sir.
Stood there from that on!?
No, sir, I didn’t stand there from that on,
‘What did you dot?
I gtood there about fhe trash barrel then.
On the first floor?
Right there by the side.
And then you heard them going back?
I heard them go to Mr, Frank’s office, yes, sir.
When you were standing at the door, you couldn’t see them going
into Mr. Frank’s office?
A, No, sir, I couldn’t see them go into Mr. Frank’s office.
Q. Wasn’t you at Mr. Frank’'s office at that time?
A, Not at the door, no sir, when you are at the door you ain’ there at

Mr. Frank’'s office.
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). When do you hit his office?
A, When you hit that trash barrel
Q. Now, did anybody else come that day?
A. This second time?
Q. Yes,
o A. No, sir, nobody else didn’t come.
Q. How long did Mr. Frank stay there that time?
A. I don’t know, sir, how long he stayed there thaf time.
Q. About how long?
A. Stayed there that time about a half an hour, I reckon—something
like that.

Q). Then the girl went ount?

A. Yes, sir; then the girl went out.

Q. Mr. Frank eame and went out?

A. No, sir, he ealled me up there then, asked me was I there; I told

him yes sir, I was about through now.
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Q. Did he know whether you were through or not?

A. T don’t know, sir, whether he did or not.

Q. He gave you some money?

A. He gave me half a dollar,

(). And the other time they didn’t give you but a quarter.
Q. Then you left?

A. Yen, aiv.

(). Give the next time?

A, Pretty hard for me to remember,

(). It was Thanksgiving Day, the next time, wasn’t it?

A. No, sir, it wasn’t Thd,nksgwmg Day, the next time; I had watched

for him and Mr. Dalton, too, before that Thanksgiving Day.

Q. Give us the best you can, of the next time?

A. That was somewhera along in the winter time; I don’t know, sir, the
exact time.

). Well, Thanksgiving time is winter time, ain’t it, Jim?

A, Yes, sir, but this is before Thanksgiving.

(. How many times before Thanksgiving?

. I watehed for him three times before Thanksgiving day.
Q. Well, you've given me two of these times?

A, Yes, sir
Q. When was the next nnp—abnut when
A I don™ know, sir; I couldn’t exactly tell. Somewhere about the

middle of August, I guess, or the last part of August.
Q You said it was winter, didn't you?
Well, that’s somewhere near the winter, ain’t it?

Q Mighty cold about the middle of August, ain’t it?
A. I said it was somewhere—
(. DBeginning to be mighty cold about the middle of August, ain’t it?
A. No, sir, not so eold.
Q. Pretty cold, though, ain’ it?
A. No, sir, not so eold.
Q. "But it’s obliged to be cold, though, ain’t it ?
A. No, sir, not so cold.
Q. Pretty cool though?
A. No, sir, not so cold. Some days is cool. '
(). What made you say it was near winter, though, Jim?
A. It’s near winter,
Q. All right, how did that happen. Just give it to me like it happened.

What time did that happen ¢

A. 1Idon’t know, sir, what time it was that it happened.

Q. About what time?

A. Sometime after Mr. Frank eome back from dinner; I don’t know
what time it was,

Q). About what time?

A. 1 don't know, sir.

Q. What did he tell you—he wanted von to watch that time?

A. He told me that time on the fourth floor.

(). What time was that?

A. This was somewhere—I don’t know, sir, what time; I couldn’t ex-
actly tell.

Q. It was murnmg or evening |

A. It was in the evening,

Q. About what time?

A. I don’t know, sir, I couldn’t tell you exactly.
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Where was you when he told you?

Right at the elevator.

Was it before twelve o’clock?

I don’t know, sir, whether it was twelve o'clock or not.

After twelvet

I don’t know whether it was after twelve or not.

"i‘t;uu frlﬂn 't know anything about that; you ecan't remember that?
o0, sir.

Anybody standing around there then?

There was Gordon Bailey standing there.

That's Snowhall ?

Yes, sir,

Anybody else there?

Not to my knowing, it wasn’t.

Wasn’t the office force there at that time?

They were not standing at the elevator; they were back at work.

1t must have been before twelve o’clock then, if they were back at

I guess s0; I don’t know whether it was twelve or not.

What did he tell you then?t

He told me: ‘I want to put you wise again for to-day."

“I want to put you wise again for to-day?"’

Yes, sir.

That is the same words he used every time?

He didn’t use that every time, but he used that more often than

an:.fthmg else.

Q.

What else did he say. TIle hadn't seen you but three times; hadn't

watehed for him but three times—two times before that?

A.
Q.
A
Q.

to put you wise.’

A,
Q.

Yes, sir.

You say that’s the word he usunally used?

I don’t know about the usual, but he nsed that the other two times.
Up to that time he used the same words every time, that: “I want
' 1s that correct?

Yes, sir, but he said sometimes in a funny way—

Well, sometimes. But you said you hadn’t watched but three times;

and every time he said then: “I want fo put you wise.”” He done that,
didn’t he, Jim?

+
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J‘md he would say that and say it in another way, too.

But the three times, he said: ““I want to put you wise? !’

Yes sir, the three times he said: *‘I want to put you wise.”

And that was the three times—say it the three times up to that timet
Well, yves sir, to my remembrance it was,

You don't know that then?

No, sir, I don’t know that.

Well, vou said that though?

Yes, sir. T said it.

Did he say anything else to you but “I want to put you wise’’ at

that tlme and place?
A. Yes, sir, “‘I want to put you wise like I heen doing the other Satur-
days down there T said: **All right, sir.”’

Q.
A
Q.
A

All right, now, what time did that happen?
Well, just happen in the evening.

About what time?

I don’t know, sir, what time it happen.
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Give us the best estimate you have gotf
Well, some time half past, 1 reckon.
Sometime half past; half past what—half past two or half past three?

It was half past two, I reckon.
. He eame back you say. What made him come; did he eome back and

hunt youn?

Crore

A, No sir, he didn’t hunt me.

). Where were you?

A. T was standing by the office when he got there,

(). Then he came in there with youn?

A, Yes, sir.

Q). What did he say to you!?

A Te told me, he says: *‘She be here in a minute.”’

Q. Then where did you go?

A, I stayed there at the office.

Q). Did you see her come in there?

A. Yes, sir; I seed her come in there.

3. Who was she!

A. BShe was a lady what worked on the fourth floor, but [ don’t know
her name,

Q. The same woman?

A. No sir, she's not the same woman.

Q. Miss Daisy had been there twice, and this was a new woman?

A Yes, sir.

Q. Does she work there now!

A. Tdon’t know, sir, whether she is or not. I'm not working there, and

I don’t know who all’s working there now.
Q. What kind of looking lady was she?
A, Nice looking lady, kinder slim.
Q. What kind of eyes did she have?
A. T don’t know, sir, I never paid no attetion to her ey es.
Q. What kind of hair?
A. I don’t know, sir, exactly—had hair like Mr. Hooper there got.
Q. How do you know Mr. Hooper so well 3 You seem to know him pretty
well, don’t you, Jim?
A. No sir, I don't know, sir; T have seen Mr. Hooper before.
Q. He had a good deal to do with you down there?
A, No sir; I seen him onee when he come down to the cell to see me.
Q. Was she grey haired, like Hooper—you say she had hair like
Hooper's? -
A, Yes, sir, she had hair like Mr. Hooper's.
Q. Ain’t that a grey-headed fellow, sorter measley and broken down
with age?
Don’t look like he’s grey to me.
Eou lbmve b_zee]?t rci]ght close to him, too, haven’t you?
ve been right close to him, but not to pay no attention to hi i
Well, she had hair like Hooper? HE i
Yes, sir.
If he’s grey-haired, she had too?
Well, she had hair like Mr., Hooper’s.
Was she blonde or brunette?
I don’t know, sir, what you mean by that?
You don’t know what a blonde is?
No, sir.

POPOFLCEOFORE
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You don't know what a brunette is?
No, sir.
Did she have light hair?
She had hair like Mr. Hooper's.
What sort of elothes did she have on?
She had on a green suit of clothes.
Green all over?
As far as I could sce.
What kind of shoes and stockings did she have on?
I didn’t pay no attention to her shoes and stockings.
. Biut Miss Daisy Hopkins, what sort of clothes did she have on the
first time she eame down there?

A.  The first time that she came there she had on a black skirt and a white
waist.

Q. What kind of shoes and stockings?

A. I didn’t pay no attention to what kind of shoes and stockings she
had on.

Q. Didn’t you tell Mr. Dorsey what kind of shoes and stockings she
had on?

A. No, sir, I told him the lady that was there Thanksgiving Day had
on white shoes and stockings,
Now the next day what did she have ont
The next day she had on the same thing, black skirt and white waist.
She had on exactly the same thing?
Yes, sir. :
And this other—there was a girl dressed in green all over?
Yes, sir, there was a girl dressed in green all over, this last one.
And you don't know who she is?
No, sir; she worked up there on the fourth floor, but I don’t know
her name,

. You don’t know whether she works there now or not?

A. No, sir, I don’t know whether she works there now or not. I haven't
been there—
She worked there when you left?
She had been there that morning ; T don’t know whether she was there
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that evening.

And you saw her there?

Yes, sir.

Did she have on a green dress that morning ¢

No sir, she didn’t have on a green dress that morning.

What kind?

A dirty black dress with paintz on it.

Well, they all have that, don’t they?

Yes, sir, when they are at work.

You didn’t see her when she had her working dress off?

No, sir, I didn’t see her that day when she had her working dress off.
You never inquired who she was?

No, sir, I never inquired who she was becaunse it wasn’t none of my
88,

Did she speak to yon!

No, sir.

Well, she’s the one, anyway !

Yes, sir.

She was the other one?

Yes, sir.

POPOFPOE PObOrOPOPOPO
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Now, Jim, don’t everybody in that faetory know Jim Conley?

No, sir, didn’t everybody in that factory know me.

Give me one of them?

1 don’t know, sir, I don’t know whether they all knew me or not.
Didn’t the lady go up and down on the elevator at all?

No, sir, the girls never did.

You swept on the fourth floor?

Yes, sir, I swept on the fourth floor a while.

How long did you sweep on the fourth floor?

A. Been sweeping up there ever sinee last January.

Q. You saw that little girl every day, that went to meet Mr. Frank,
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didn't you?
A. This last one?
Q. Yest?

A. I didn’t see her every day, but I seen her there.

(). Saw her many times and didn’t ask who she was?

A. No,sir, I didn’t ask who she was.

Q. Don’t know who she was?

A. No, sir, I don’t know who she was.

(. Now, when she came in, did she see you when she came in?

A. TYes, sir, she seen me when she come in.

Q. Where did she go?

A. She went to Mr. Frank’s office.

(). Then you went and watched?

A. Yes, sir, then I went and watched.

). You didn’t see them leave nor hear them leave Mr. Frank's office?

A, No, sir, I didn't see them leave and I didn’t hear them leave Mr.
Frank’s office.

Q. How long did you stay there?

A, Half an hour, I reckon.

Q). And she came out?

A, Yes, sir,

Q. What became of Mr. Frank?

A, Te came out and left me up in the office and he went out somewhere,
I don’t know where he went, and then he came back and says: ‘‘That’s all
right, I didn’t take out any money.”’

Q). He went out somewhere?

A, Yes, sir.

Q. You mean he went out in town somewhere ]

A. I don’t knew whether he went out in town or not.

Q. Didn’t you open the door?

A. Yes, sir, I opened the door.

Q. Well, he went out of the factory?

A, Yes, gir.

Q. And then went back?

A, Yag, gir.

Q. And you stayed there waiting for him?
A, Yes, sir.

Q. What r:!id you say he gaid?

A }-‘lev said: ‘I didn’t take out that money, didn’t you see I didn’t?”’
I 88ys: Yes, sir, I seed you didn’t.”” He said: ‘‘That’s all right, old boy,
I don’t want you to have anything to say to Mr. Herbert or Mr. Darley about
what’s going on around here,”

Q. He told you he didn’t want you to tell Darley?

A Yesg, eir.
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And then the next time, now, was Thanksgiving Day?
Yes, sir, the next time was Thanksgiving Day.
. What hour was it Thanksgiving Day {

A. I don’t know, sir, what hour; I met Mr. Frank there that morning
about eight o'clock.

Q. Anybody else there?

A. I didn't see anybody else there,

). Where did you meet him, then?

A. I met Mr. Frank right at the door; I was sitting on the box when he
come in.

Q. That’s when he mentioned it to you again?

A. That’s when he taken me on the inside and told me—

Q. Tell me the words.

A. After he went on the inside, he says: ‘“How are you feeling?’ 1
says: ‘‘I'm feeling all right, Mr. Frank.”” He says: ‘‘Come here,”’ he says,
“*a lady will be here a little while, me and her going to chat. I don't want
you to do no work; I just want you to watch.’

About what time was that?

Somewhere between eight and half past eight.

Nobody there then?

I didn’t see nobody,

Where did you go then?

He went upstairs.

He went upstairs{

Yes, sir.

Where did you go!?

I stayed down on the first floor,

How long was it before the lady came!?

I don’t know, sir, somewhere about half an hour.

Something about nine o’clock, that morning ¥

I don’t know, sir, what time it was; it was about half a hour.
Well, you said you got there about half past eight?

I said somewhere about eight and half past eight.

Well a half hour, then, would be somewhere between half past eight
and nine, the lady came?

A, Yes, gir, it was a half hour.

Q. Did you know that lady? .

A. No, sir, I didn’t know that lady. I had never seen her around the
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factory.
Q. She had never worked there?
A. No, sir.

Q. And you never saw her before nor sinee?
A, I think I saw her in the factory two or three nights before the
Thanksgiving Day, in there in Mr. Frank’s office.

Q. You didn’t have any talk with her that night?

A. Mo, sir.

Q. Nor with Mr. Frank either?

A. No, sir; I had some talk with Mr. Frank about explaining about that
clock.

Q. But about the lady?

A. No, sir, didn’t say nothing at all about the lady.

Q. Now, you had, you say, seen her there a few nights before?

A, Yes, gir.

Q. Bitting in Mr. Frank's office, was she?

A. Yes, gir.
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‘What time?

Somewhere near eight o'cloek.

What did you have to do there?

I had to stack some boxes up on the fourth floor.

Bighth floor? You had to stack some boxes?

No, sir, I said fourth floor.
That was about Thanksgiving Day?

Yes, gir.

Was it the same week of Thanksgiving you saw her up there?
T don’t know, sir, whether it was the same week of Thanksgiving,
ewhere near Thanksgiving ; it wasn't many days.

How was she dressed that night?

1 disremember how she was dressed that night.

What sort of looking face did she have?

She was a nice looking lady.

What kind of hair did she havef

I didn’t pay no attention, because I didn’t go that close.
What sort of eomplexion?

I don't know, sir, I didn't get that elose.

You don’t know what sort of clothes, nor what sort of shoes?
I think she had on black elothes,

How tall was she?

She was a very tall, heavy built lady.

You are certain of that?

Yes, sir.

Then, between half past eight and nine, she came to the factory?
Yes, sir, between half past eight and nine o'clock.

Where were you!

I was standing down on the first floor.

Standing down on the first floor?!

Yes, sir.

Was the door open when she came?

The froot door was open when she came,

You closed it?

I closed it after he stamped for me to close it.

He stamped that time?

Yes, sir.

He didn't do it before?

No, sir, becanse I would be down there and know.

You heard her go into his room?

Yes, sir, T heard her go (into his office).

Where was he standing §

Standing by the trash barrel, smoking a cigarette.

She went upstairs and went into Mr. Frank’s office, and you heard

I heard her going towards Mr. Frank’s office.

You heard her go in there?

I couldn’t hear them go in; T heard her going towards it.
Didn’t you say you heard those others go in?

No, sir, I said I heard them going towards the office.

You didn’t say you saw them go in?

Mo, sir, 1 sald 1 heard them go toward it.

And you didn’t say you heard them go in?

No, sir, I said I heard them go towards the office.
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(. You didn't say you saw them go int
A. No, sir, I said 1 heard them go towards it.
Q. And you didn’t say you heard them go in?
A. No, sir, I said I heard them go towards his office.
Q. But you didn’t see the others?
A. 1 don't remember saying I seen the others.
. Now she came, and she went up and went towards Mr. Frank’s office,
and he stamped ?
A. Mr. Frank came out there and stamped.
. Where did he come to and stamp?
A. Came to the trash barrel where he told me—
Q. You mean upstairs?
A, Yes, sir, he was up on the second floor stamping,
Q. And you were on the first floor !
A, Right about the trash barrel,
Q. And you were on the first floor?
4 ' A, Right about the trash barrel.
Q. And he told you he was going to stamp?
A, Yesg, sir, two times,
Q. And then he stamped?
A, Yes, gir,
r 3 Q. And then youn closed the door?
A. Yes, sir, like he said so.
Q. How long did you stay there!
A, I didn’t stand in the door after I elosed the door. I eame back and
sat down on the box.
Q. How long did you stay there!
A, About a hour and a half,
Q. That would have been until about 10:30—about 10 o’'clock that you
stayed there?
A. I reckon so; I don't know how long exactly it was.
Q. Then the lady came down?
A. No sir, Mr. Frank says: “‘I’ll stamp after this lady eomes, and you
go and elose the door and turn that night lateh,”’
Q. That was the first time he ever told you about the night lock?
A, Yes, sir.
). The other times, he told you just to close it?
A. Yea, gir,
Q. But that time he told yon to put the night loek on?
A. Yes, sir; and he says: “I'll stamp, and if everything is all right,
you take and kick against the door.”
i } . And that time you kicked against the door?
A. Yes, sir, I kicked on the door,
Q. You didn’t kick against the door the other times?
A. No, sir, berause the ladies always went upstairs—
Q). Well, she went up then, too, didn’t she?
o P A. Yes, sir.
Q. But he told you to stamp and everything would be all right?
A. No, sir, he didn’t tell me to stamp and everything would be all

right, he didn’t say that. He said he would stamp, and for me to kick the
elevator door if everything was all right.

Q. And then you stayed an hour and a half that time?

A. Yes, sir. 5
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Q. Then the lady came down?

A. No, sir, Mr. Frank come down—

Q. He left the lady up theret

A. No, sir, Mr. Frank come down to the two doors and unlocked the
doors and went on—ecome back, and says: ‘‘Everything all right?'’ I says:
“Yes, sir.’”’ Ie went to the front door and fixed it hisself, unlocked the front
door hisself, he went and looked up the street like that (illustrating) and
¢ome to the steps and talken the knob and turned it, there at the head of the
stair door, and told her to “‘come on.™

Q. He turned the knob and told her to come on down?

A, Went to the stair doors.

(). Told her to come down?

A, Yes, gir.

Q. And she left?

A. No sir, she eome down; and after she got to me, she says to Mr.
Frank, “‘Is that the nigger?’’; and he says: ‘““Yes’’; and she says: “Wel.'l
does he talk mueh’’; and he says ‘‘No, he's the best nigger I've ever seen.’

). Bhe stoppe d there and looked at you?

A, No, sir.
(). Didn’t you say she stopped and asked Mr. Frank: ‘‘Is that the
nigger?"’

She asked Mr. Frank that.

She stopped and said to Mr. Frank: ‘‘Is that the nigger?"

No, sir, she didn’t stop.

She just kept walking?

Yes, =ir.

Neither stopped, neither of them stopped?

No, sir, neither of them stopped at all; she just said that—
Said: *“‘Is that the nigger,”” and just kept walking on?

Yes, sir, she kept on walking.

And kept on walking off {

Yes, gir, she kept on walking, and—

Just kept on walking, and Mr. Frank said: ‘‘Yes, that’s the best
nigger I ever gaw "’

Yes, sir.

You didn’t see them stop at all?

No, gir, I didn’t see them stop at all.

Went out together?

No, sir, they never went out together.

What did Mr. Frank do then?

Mr. Frank went up and opened the door and come back up stairs.
How long did he stay theref

I don’t know, sir, how long he stayed there.

You left there?

He told me to go back in the office—

You went in the office?

Yes, sir; he called me. I went in the office, and Mr. Frank come
and gave me a dollar and a quarter,

Q. Give you $1.25 that time?

A, Yes sir, he gave me $1.25 that time.

Q. You went out then?

A. No, sir, T stayed there a little bit. He asked me where I was going
that day. I says: I ain’t E;mnn* nowhere; I'm going on home.” He says:
“I'm gmug home directly, too.”” 1 says: “‘Ts that all, Mr. Frank.” He saysa:
““Yes,”" and I left away.
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Q. Where did you go when you left !

A, I went to the beer saloon over there on Hunter and Forsyth Street.

. How long did you stay there?

A. I don’t know, sir; about an hour, I reckon.

Q. Then went home?

A. No, sir, I went to Peters Street and stayed a good while.

Q. Drank some more beer over theret

A, No, sir, I dido’t drink no beer over there.

Q. Didn’t drink but one beer that day!

A. I don't know, sir, how many I drank at that saloon on Forsyth and
Hunter,

. About what time did you leave the factory?

A. I don’t know, sir, it was a little before twelve o'clock, but I don’t

know what time,
. BSo the girl didn't come out of the factory that day until a little before
twelve o’clock.
1 don't know, sir, what time she come out of the factory that day?
You said you saw her leave!
I said she stayed about an hour and a half,
Well, what time did she leave?
I don’t know, sir, what time.
What kind of dress did she have on!?
Blue skirt with white dots in it.
She had on a blue skirt with white dots in it?
Yes, sir, and white slippers and white stockings, and had a grey
{ailor- mada coat—what I call a grey tailor-made coat—looked to me like with
pieces of velvet on the edges of it.
What kind of velvet ¥as it?
Black wvelvet.
What color was the cloth that made the coat?
It was grey.
Did she have on any jewelry?
I didn’t notice her hands.
‘What sort of a hat?
Had a black hat, with big black feathers over.
What else?
That's all I paid any attention to.
She had white shoes and white stockings?
Yes, sir.
Then Mr. Frank said he was going fo dinner, and youn didn’t go back
any more that day?
- A. No, sir, I didn’t go back any more that day; I left him there at the
office.
Q. You left him at about twelve o’clock?
A, Yes, gir, a little before that.
Q. And wasn’t anybody else there that day?
A, No sir, not while I was at the office, 1 didn’t see nobody else there
that day.
. The next time, now?
A. Next time was Saturday when [ w?.tphed.
Q. How long was that after Thanksgiving?
A. That's somewhere after Christmas, way after Christmas, when I
watehed for him, o
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Q. That was in the dead of winter, then?

A. TYes, sir, in the dead of winter.

Q. About when?

A, About January, I reckon.

Q. About the middle of January, or when?

A. T1don’t know, middle, first or last, I can’t say—somewhere in January.

Q. How do you know it was somewhere in January !

A. Because it was right after the first of the year.

Q. Well, if it was right after the first of the year, you know what time
it was in January?

A. I said somewhere about the first or middle.

Q. Well, was it in middle, or first, or last?

A, 1 don’t know, sir, somewhere one of them parts; it was right after
New Year, 1 don’t know whether one or two days after.

(. You couldn’t tell any better than that?

A. No, sir, I couldn’t tell any better than that.

(). That was another Saturday !

A, Yes, sir, that was another Saturday.

(). When did he first talk to you about that?

A, Well, I disremember when he first talked to me about that.

Q. You don’t remember what he said to you!?

A. Nosir, I don’t remember what he said to me.

(). But you know you were down there watching; that’s the only thing
you can remember about that?

A. I can remember one thing,— He said—

). You said a minute ago you couldn’t remember anything,

A, 1 eouldn’t remember anything about him telling me about the watch-
ing, but I can remember about him telling me about who was coming.

Q. What did he tell you?

A. Baid it be a young man with two ladies.

(). When did he tell you that$

A, That was Saturday morning.

). What time?

A. Boon Baturday morning,

Q. About what time?

A. I reckon about half past seven o’clock.

Q. Was Mr. Holloway there at that time?

A, No, sir, I had seen him, but I was on the elevator.

Q. He came and got on the elevator with you?

A. No, sir, 1 was standing by the side of Gordon Bailey, and he come
and told me,

Q. You can’t remember what he told you except he was going to have
a man and two ladies after awhile?

A. Said: **A man and two ladies will be there this evening,” and
gaid I may can make some money off this man.

Q. Said what?

A. That I could get to make a piece of money off this man.

Q. That was all he said to you about that?

A. Yes, sir.

. Didn’t tell you when they would come?

A. Baid be there this evening about the same time.
! . You didn’t say that awhile ago when I asked you what he said,
did you?

A. You cut me off so quick I didn't have time to say it.
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Q. Well, I'm sorry I cut you off, I'll open it again and give you a better
chance. That was about half past seven?
A, Yes, sir.
Q. What floor of the factory?
A, T can't remember now just what floor it was on.
Q. You didn’t see anybody at the time, except Mr. Holloway ¢
A. I saw Gordon Bailey; me and him was on the elevator together.
(). e was talking to you so Gordon Bailey could hear him?
E A. I don’t know, sir, I reckon he could hear; he was talking so he eould
£ar.
Q. He was talking so Snowball could hear it ?
A, Yes, sir.
Q. Just talking to you about meeting a woman and let Gordon hear it!?
A. He said them words, yes sir.
Q. Right before Gordon!?
A, Yes, sir.
Q. And you remember what floor it was ont
A, No, sir, I don’t remember what floor it was on.
Q. He didn't say anything more to you after that?
A. No, sir, he didn’t say anything more to me after that.
Q. Then what did you do that evening?

A. I went and got through ecleaning up about quarter after two, and I
went and stood at the door.

Q. He hadn’t told you to stay at the door—just told you some woman
was coming {

A. Told me two ladies and a young man coming, and I could make myself
some money off this man.
All right. Then you went and stood at the door.
Yes, sir.
Was the door open?
One door was.
Broad, open daylight !
Yes, sir.
What time did the man and the ladies come?
Somewhere about half past two or three o’clock.
About half past two or three o’clock they came?
Yes, sir.
They eome right in?
No, sir, they didn’t come right in. The two ladies stayed bacle; the
young man, he come in. He asked me was Mr. Frank in the office; he says:
“Mr. Frank put yon wise?"’ I says, “Mr. Frank put me wise, how?’’ He
says: ‘‘Didn’t he tell you to watch the door, two ladies and a young man
would be here?’” I says: ‘‘He didn’t tell me to watch the door.” He says
“Two ladies and a young man would be here,”’ and, he says, ““Well, I'm the
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one.”’

Q. Him and Mr. Frank used the same terms, then. Frank says: “I’ll
put you wise’’; and he said: “‘I'll put you wise’’?
. Mr. Frank didn’t say it that day.
Well, but he said it the other times?
Yes, sir.
And the two ladies stayed out there and talked to you?
Yes sir; then he come and told them to come on.
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Q. They went up to Mr. Frank’s office?
A. I don’t know, sir, where they went after that, after they went up-
stairs, I don’t know where they went after they got upstairs.

Q. You were near enough, wasn't you, to seef

A. No, sir, I was at the door.

Q. You don't know which way they went?

A, I saw them when they turned that way, towards the elock.

Q. You say it was about half past two?

A. Yes, sir, it was about half past two or three o’clock.

(). How long did they stay there that time?

A. BStayed there, looked like to me, about two hours, I reckon.

Q. Then half past two and that would malke it half past four o’clock?
A T don’t know, sir, what time it would make it.

Q. Did you lock the door?

A, No, sir, I stood just inside the door.

Q). Nobody came in while you were there and nobody came out?

A. No, sir, didn’t anybody come in while I was there and didn’t nobody

come out.

Did you know either one of those ladies?

No, sir, I didn’t know either one of those ladies,

Give me a description of those young ladies?

Well, I disremember what the ladies did have on.

Can’t you remember what either of them had on?

. No, sir, I can’t remember what either of them had on; I didn’t pay

much attention,

Can’t deseribe either one of those women at all, can you?

No, sir.

What sort of looking man was he!

He was tall, slim built, heavy man.

Ever see him before?

I have seen him there talking to Mr. Holloway.

Did he work there!

No, sir, he didn’t work there.

When did you ever see him there talking to Mr, Holloway?

Seen him quite often talking to Mr. Holloway through the week.

Seen him quite often?

Yes, sir.

Guite often?

Yes, sir, through the week, come there talking to Mr. Holloway.

Give us a deseription of him?

Well, I said he was a tall man.

Well, did he have black hair?

I couldn’t see his hair; he had on a hat.

Had light eyes?

I don’t know, sir, what you mean by that.

Did he have grey eyes or blue or black?

Irdidn’! pay much attention to his eyes.

:ruu had seen him there frequently talking to Mr. Holloway, though!
es, sir,

’iﬁfhn_are did he talk to Mr. Holloway at?

Sitting out on the beneh up there.

Did you hear any conversation between him and Mr, Holloway 7

No, sir, I couldn’t hear anything between them.
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). Ever seen him since then?

A. 1 seen him since he was talking to Mr. Holloway then.

Q. But you don’t know who he was?

A. No, sir.

). Ever saw the girl before or since?

A, No, sir, never saw the girls before or since, to my remembrance I

haven't.
Q. Now, Jim, you were talking to me when we left off about the time

vou say you watched for Mr. Frank,

A, Yes, sir.

Q. Did youn wateh for him againt

A. In January, yes sir.

Q. Well I am talking about January. Is that the last time yon watched
for him until this time? _
Yes, sir, I think it was—if I am not mistaken.
Well, you ain’t mistaken about it, are you Jim?
I don’t know, sir, I couldn’t tell you about that.
You have no recollection of any other time?
No sir, no recolleetion of any other time.
You have got no recollection, you can’t remember it, if yon did?
Well, I don't know, sir— :
. Now let us take that time ahout the middle of July you say you
watched for him the first time. What did you do the SBaturday before youm
watched for him the first time?

Crororor

A, The Saturday before I watehed for him the first fime?

Q. Yes

A. I disremember now, went ahead with my work, I guess.

Q. You have no recollection of that at all?

A, No, sir,

Q. Now, let us take the Saturday before you say you watched for him,

what did you do that Saturday?
A. Well, I thought you said to take the Saturday before I had watched
for him.
Q. Well, I did, and I will now take the Saturday after you watehed for
him the first time?
- Well, the Saturday I watched for him the first time—I disremember.
You can’t remember what happened that day?
No, sir.
Nothing on that day?
No, sir.
Well, the next Saturday?
Well, I watehed for him that Saturday.
You zay you didn't wateh for him until three weeks?
That would make three weeks.
One Baturday and two Saturdays make three?
That is what I call three, three times that I watehed for him.
One Saturday would bhe one week?
Yes, sir.
The next Saturday would be two weeks?
Yes, sir.
And the next Saturday would be three weeks?
Yes, gir, and the next Saturday would be three weeks.
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Q. But I am not asking about that. I am talking about the second

Saturday 1 ) 3
A. You asked me what I did the second Saturday, well, I don’t re-

member. )
Q. You mean you watched for him one Saturday and then the gecond
. Baturday you watehed for him again? ‘
Then the second Saturday after that T watched for him,
You missed a Saturday?
Yes, sir.
And then you watched the next Saturday!?
Yes, sir. !
That is what you say about it now? _
Yes, sir, that is what I say about it now and what I said before.
. Now the Saturday after you watehed for him the second time, what
did you do? :
A. Idon’t know sir; I disremember what I did.
Q. You don’t remember anything about what you did at all now that
day, do you?
A. No, sir, I don’t remember.
Q. And the Saturday after that. Do you remember anything about
that?

Srorporor

Well, I don’t know, sir, about the Saturday after that.
Nor the Saturday after that?

. Yes, sir, the Saturday after that, I think about the first of August,
I did some more watching for him, somewhere along there.

bOE

Q. You did some more?

A, Yes, sir.

). Then you watched about the middle of July?

A. About the middle of July.

(). And about the first of August; three times?

A. Yes, air.

Q. Right there together?

A. Yes sir, not one Saturday right after the other Saturday, though.

Q. One Saturday after that you didn’'t wateh?

A, Yesg, gir.

Q. And the next Saturday you didn’t watch?

A, My best memory, the next Saturday, then I watched again, yes sir.

Q. That is the way you remember it now?

A. Yes, sir. That is the way I had it before.

Q. But that is the way you now remember it?

A, Yes, gir,

Q. Now let me see if I have got that right. You watched one Saturday
in July; the next Saturday you watched?

A, Yes, sir,

Q. And the next Saturday you did?

A. Yes, sir.
s Q. And the next Saturday you didn't wateh, and the next Saturday you

id ?

A. Yes, sir,

Q. That is the way you remember it now?

A, Yes, sir,

Q. You are certain that is the way it happened; that is your best recol-
lection {

A. Yes, sir,
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Q. Of course, you don’t know except from your best recollection. Then
you didn’t wateh for him until Thanksgiving Day?
Until Thanksgiving Day.
What did you do the Saturday before Thanksgiving Day?
I don’t remember what T did. s
What did you do the Saturday after Thanksgiving Day !
I don’t know what T did.
And the next Saturday?
Well, the next Saturday, I could tell you what I did that Saturday.
And the next Saturday?
Well, I don't know, sir, what T did the next Saturday.
And the nextf
The next Saturday I did some watching for him, then.
T{ret me see if I get that now. You watched Thanksgiving Day?
es, sir.
The next Saturday you didn’t watch, and the next Saturday you did?
I watehed somewhere along about the last of September.
That is your reeollection?
Yes, sir, somewhere about the last of September, somewhere like that.
That is your recollection?
Yes, sir, about the last of September—somewhere like that.
Well, now, that iz your best recollection?
I say somewhere about the last of September.
Well, I gave it right, didn't I?
I don't know, sir, I can’t count by the week.
Well, did you say that?
No, sir.
What did you say!?
I said something like that.
. Well, that means you are doing the best you can to give me the
best memory you have!
A. All right, sir,
Q. TIsn’t that correct, Jim? You and I don’t want to misunderstand
each other, now?
No, sir, we won 't misnnderstand each other,
Well, is that ecorrect?
I say some time about the last of September I did the last watching.
That was after thanksgiving?
Yes, after Thanksgiving.
In September after Thanksgiving is your reeollection?
Yes, sir, after Thanksgiving Day.
About the last of September?
After Thanksgiving Day, ves, sir.
About the last of September?
After Thanksgiving Day, ves, sir.
Now, Jim, yon don't remember any of these dates?
No, sir, I don’t remember any of these dates, I cant tell about them.
Let us see how much money you drew that Saturday that you watehed
for him; how much money did you draw that day?
A. I don't know, sir.
Q. What time did you draw it?
A. T don’t know, sir, what time T drew it.
Q. Did you draw it at all, or did somebody draw it for you?
: A. Well, I don’t know, sir, whether somebody drew it for me or I
rew it.
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You don’t remember about that?

No, sir.

You have no memory at all about that?

No, sir.

What time did you get home the first morning you watched for

B
=

I couldn™ tell you to save my life.
Nor what time you went home, you couldn’t tell me?
No, sir, I couldn’t tell you.
You couldn’t tell me anything at all about that?
No, =ir,
The second time you watched for him. Can you remember the time
back to the factory?
No, sir, I couldn’t tell yon what time I got to the factory.
Or what time you left to go home!
Well, I don’t know, sir, what time I left to go home.
You can't remember?
No, gir, I don’t know what time I left to go home.
. Now the second Saturday did you draw your money—the second time
you watched for him—did you draw your money on that day or not?

A, I disremember now,
Did you draw it, or did somebody draw it for you?
I disremember,
How much did you draw?
I don't know, sir,
. Now, that third time, on the day before Thanksgiving; that is, three
times before Thanksgiving, according to your recollection?

A, Yes, sir. i

Q. Now, did youn draw your money that week?

A. Before Thanksgiving I couldn’t tell you about that.

Q. You don’t know whether you drew your pay or whether somebody
drew it for you!?
No, sir,
Or how much vou drew?
No, sir.
You don’t remember that, do you?
No, sir,
. When did you draw your pay, before or after Thanksgiving, that
of Thanksgiving?
The week of Thanksgiving when did I draw my pay?
Before or after Thanksgiving Day?
Well, to tell you the truth, I disremember.
You don’t remember?
No, sir.
. You can't remember whether you drew your pay before or after
Thanksgiving !

A. No, sir.

Q. Can you remember what day of the week Thanksgiving was?

A. No, sir, I don’t remember,

Q. And you don’t remember what time you got down in the morning
or what time vou left?

No, sir,
Q. You have no memory at all about that, have you?
A. No, sir.
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Q. The day after Thanksgiving. Do you remember what you had been
doing that day?

A. No, sir, but to my remembrance I think I eame back to work the
day after Thanksgiving.
Are you certain about that, or have you any memory at all about it?
I think I came back to work,
What time did you get there?
I don’t know, sir, what time I got there.
What time did you leave that day?
I don’t know, sir.
You edn’t remember anything about that?
No, sir.
. The day before Thanksgiving, what time did you go down to the
factory that day?
I don’t know, sir, what time I got to the factory that day.
How many hours did you make that day?
I don’t know, sir.
‘When did you leave that day?
I don’t know, sir.
Who did you see at the factory that day, that you remember{
Well, I saw, I reckon, most everyhody there.
Well, who do you remember seeing there?
I remember seeing Mr., Frank,
You do rememher seeing Mr. Frank?
Yes, sir,
The day before Thanksgiving?
Yes, gir. .
Did you see him the day after Thanksgiving?
Yes, gir, I saw him the day after Thanksgiving.
You remember those two facts well?
Yes, sir, I remember those two.
You saw Mr. Frank the day before Thanksgiving when you got there?
Yes, gir.
And you saw him the day after Thanksgiving?
Yes, gir,
Who else did vou see?
Well, T don’t remember now, who else T did see.
You don’t remember who else you saw?
No, sir,
Did you see Mr, Darley?
I don’t think I saw Mr. Darley.
Who is the foreman in the place where you work?
Well, they have got foreladies there.
Whao is the forelady?
One was Miss Clark and Miss Willis,
In the place where yon work, where is that?
On the fourth floor.
Did you see either one of them there that day?
I don’t remember,
. Let ns take the first Saturday you said you watched for him. How
many hours did you make that day?

A. I don’t know, sir, how many hours,

. You ean’t remember anything about that?

A. No, gir.
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Q. Or the second day, do you know how many hours?

A. No, sir.

Q. Nor the third?

A. No, sir.

). Or Thanksgiving?

A. No, sir.

). Do you know how mueh you were paid for either one of those days?
A. Yes, sir, I can tell you what I was paid Thanksgiving Day when I

watched for him,

(. Well, you know that was $1.50¢

A, No, sir, I said it was $1.25.

Q. Well, {1111&.1119 of the factory, do you remember what you got for your
services?

A, Outside of the factory, I remember once T got a half a dollar; then,
again, I remember getting half a dollar.
That is when you were watching for him, vou say!
Yes, sir.
And you got how mueh on Thanksgiving Day?
I got $1.25.
The day before that?
The day just before that, I don’t remember just how much I got from
him tha,t day.

). The Saturday before that?

A, Yon mean for watching?

Q. Yes.

A. Well, the Saturday before that T don’t know, sir, what I got that
Saturday. I don’t think I done any watching that ‘-‘-afurday

. Well, yon watehed three Saturdays before Thanksgiving?

A, Yes, sir.

. And then you watehed again about the last of September?

POPORD

A. Yes, sir.
Q. How much did you get the first time?
A, The first—

Q. But let us take them up the other way. How much did you get the
first Baturday before Thanksgiving? How much did he pay you then?

A. I remember getting 75 cents then; 50 cents from him and a quarter
from the other man,

Q. Well, the next time?

A. The next time I remember getting 50 cents,
Q. The next time?

A. I remember getting 50 cents then.

Q. But you don’t know how much you got for yvour regular work for
any of those days?

A. No, sir,
Q. You ean’t rememhber anything about that?
A, No, gir—

Q. The first day you said you watched for Mr, Frank, was Snowhall
there that day?

A. No, sir, Snowhall was not there.

Q. You didn’t see him?

A. No, sir, T didn’t see him. T think he laid off.

Q. How about the next day?

A. I don’ remember about the next day. I don’t remember whether T

;u:;en Snowball there on the next day or not. I don’t remember about where
WAaE.
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Q. Well, the third one; was Snowball there that day?

A. T disremember about the third Saturday.
Q. Well the next one was Thanksgiving. Did you see him Thanksgiv-
ing morning?

A. 1 didn’t see him Thanksgiving morning, but I saw him the day before
Thanksgiving,

(). That is the time when you heard Mr, Frank talking in the presence
of Snowhall?

A, Yes, sir.

(). He didn’t hesitate to talk for Snowball?

A, No, sir.

Q. He tallzed before Snowhball just like he did before yout

A, TYes, sir

(}. The first time he did that was Thanksgiving Day, that he talked be-

fore Snowhall ?

Not Thanksgiving Day, no, sir.

The day before Thanksgiving?

Yes, sir, the day before,

When was that when you and him and Snowball were talking to-

]

gether
I don’t know what time it was.

You don’t know what time that was!?

No, gir, I don’t know what time it was.

You don’t know what time that was?

No, gir; I don’t know what time it was.

Was it in the morning?

Yes, sir, somewhere along in the morning.

Or in the afternoont

It was somewhere in the morning,

About what time in the morning?

I don’t know, sir, what time it was; I reckon somewhere before 12
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Was Snowball the elevator man?

Yes, he was running the elevator that day.

The date you don’t remember, but it was sometime in September,
before Thanksgiving Day?

Yen mir,

The day before Thanksgiving!

Yes, sir.

And Bnowball was the elevator man at that time!

No, sir.

How came him to be running the elevator?

Because he wanted me to swap plaues with him, and I wouldn’t do it;
and he went to work and swept some trash in the bﬂx and I had fo sweep
it out.

ope
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Q. Yon were the elevator man?

A, Yes, sir.

(). But he was running it!?

A. Yes, sir, he was running it then,

. Thd Mr. Frapk say anything about Snowball running it instead of
you?

A. No, sir, he didn’t say a word.

Q. It didn’t attract his attention at all?

A. No, sir, didn’t attract his attention at all.
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Q. How long had Snowball worked at the factory?

A. T don’t know, sir—

(. Now, that time when you watched in January, was Snowball there
that day—I believe you said it was in January!?

A. Yes, sir, I said I watched one time in January.

Q. Well, was Snowball there?

A. I don’t know whether he was or notf

. Now, the only time you ever heard Mr. Frank say anything in front
of Snowball was that time you have just mentioned? Thanksgiving, is that
what you said?

A, Yes, sir.

(). You heard him say something before Snowbhall then?

A, One time was in January.

Q. Where was that, in Jannary?

A. He said that in the box room. In the box room, he told me,

Q. Snowball was in there?

A. TYes, sir, he was helping me to stand the hoxes.

). Snowball was in there?

A, Yes, sir, he was helping me to stand the boxes.

Q). He walked up there and told you before Snowball?

A. 1 don’t know whether he knew Snowball was there or not.

Q. Was he close to Mr. Frank?

A, No, sir, Snowball was sitting up in the rack,

(). Was he in sight, or nott

A. Yes, sir, he was in front of the little partition, between me and Mr.
Franlk,

Q. You could see him, could you?

A. No, gir, I couldn’t see him from where he was standing, but I
knowed he was there,

. Mr., Frank wouldn’t hide it from Snowball; he would talk before
Snowball all right!

A. T don’t guess he would if he had seen him,

Q. Tell a single one he has ever talked to you about, except business,
before that first time you watched for him. @ive us the day and time he
ever talked to you, and what he talked about?

A. I couldn’t give you the day or time about that at all.

Q. Give the day when he ever jollied with you, prior to the time he
talked to you the day before he talked to you the day before you watched
for him?

ﬁ:.ll I couldn’t give you the date. I couldn’t tell you the date about
it at all—

Q. How long was that hefore the day you watched for him?

A. I don’t know, just directly after Mr. Darley had come there.

That was after he had that talk with you that you are talking

about !
A, After he had what talk with me?
Q. The one that he had with you in the elevator?
A. Yes, sir, that was after that time.

Q. The first time you ever saw him have any talk at all with Snowball,

except on business, was that day he talked about that girl right before youn
and Snowball?

A.  Yes, sir, that was the first day.
Q. That is the first time?
A. Yes, sir, the first time T saw him talk in front of Snowball.
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Q. He just come in there and commenced talking to you, and paid no
attention to Snowball?

A. He didn't know Snowhall was in there.

Q. In the elevator. How could he help seeing him if he was in the
elevator!

A. The elevator was gone down. Whenever I would get ready to
work at night, he would send the elevator to the basement, and we would
go in the back room.

Q. You were not on the elevator when you had that talk?

A. No, sir, that talk was in the back room.

Q. I am talking about just before Thanksgiving. You were in the ele-
vator that day?

A. Yes, sir, we were in the elevator then. I was standing right there
beside the elevator,

Q. Well, Snowball was standing right there by you!?

A. Snowball was standing right there by me, yes, sir.

. He could have seen him, Mr, Frank, couldn’t he?

A. Yes, sir, he was where he could have seen him, and he was where he
eould have heard anything that was said.

. And Mr. Frank knew that he could have heard anything that was

!

said?
Yes, sir, he knew he could have heard anything that was said.
He saw Snowball standing there?

Yes, sir, he saw Snowball standing there.

Well, take last Thanksgiving Day. How many was there?

This gone Thanksgiving?

Yes.

1 don't know; there was a biz crowd.

When did Miss Daisy Hopkins work there?

Oh, she worked in 1912.

1912%

Yes, sir,

You are certain of that?

Yes, sir, I am certain she worked there in 1912.

What floor did she work ont

She worked on the fourth floor,

The fourth floor?

Yes, sir,

And she worked there in 19127

Yes, sir.

What time in 1912 did she quit thers?

I don’t know what time,

About when, Jim?

I don’t know when she quit there.

What time of the year did you see her working there?

I saw her working there in 1912

What part of the year?

Well, T saw her working there from June on up.

June on up?

Yes, sir, up until about near Christmas.

. All right, you saw her working there from June or July of 1912 until
Christmasg!
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A, Yes, air,
Q. Or about that time?
A. Yes, gir,
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And she worked on the fourth floor?

Yes, sir, she worked on the fourth floor.

Has she worked there in 19137

I dont know; 1 don't remember seeing her there; I den't know
er she has worked there in 1913 or not.

You ecan’t remember that?

No, sir, I ean't remember that.

You worked on the same floor with her, didn’t you?

1 didn't work with her at all. I worked on the same floor.

And you don’t know whether she worked there in 1913 or nott
No, sir., I don’t remember,

But you know she worked there from June until about Christmas?
Yes, sir, I know she worked there from June until about Christmas.
You are very certain of that?
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Yes, sir.

Do you know when Miss Daisy left—Miss Daisy Hopkins?
No, sir.

You don't remember when she left?

No, sir, 1 don't remember that.

Was she married or a single lady?

I don't know,

Now, deseribe Miss Daisy to us?

Well, Miss Daisy she was low lady, kind of heavy, and she was pretty:
low, Ium]\} kind of heavy weight, and she was pretty.

Can't you give a better :iesulptmn of her than that?
No, sir, that is the best I ean give of her,

What sort of color hair did she have?

Well, I don't remember what color hair she had.
What color eves!?

I didn't pay no attention to her eyes.

What sort of complexion?

What do you mean by complexion?

Well, don’t yon know what complexion means?

No, sir, not complexion.

You don't? .

No, sir.

You are dark complexion and I am white?

Yes, sir,

Well, with that definition?

She was white complexion.

Well T know, but was she fair or brunette, or was she blonde, or
what 'nus she?

A, T don't know nothing about no brunette,

Q. Was she dark skinned, or fair skinned, for a woman. I know, of
course, she was a white woman; but there are some dark skins and some hght
H]tll'lh aren’t theret
Yes, sir, there is some dark skins and some light skins.

Which was she?

She was light skinned.

She was light skinned?

Yes, sir,

But you don’t remember what sort of hair:; what sort of nose did
she h:we'i‘

A. I didn’t pay any attention to her nose.
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Q. What sort of ears did she have?

A. She had ears like people,

Q. Like folks?

A. Yes, sir.

Q. 1 didn’t expect her to have them like a rabbit; and she didn’t have,
did she?

A. No, sir, she didn’t have ears like a rabbit.
Q. Well, did she have large or small ears? Do you remember that?
A. No, sir, I didn’t pay any attention to her ears, whether they were
large or small.
Yon ean’t give any description of her at all now, can you, Jim?
I can’t give a description of her, except she was a white lady,
You say she was a white lady?
Yes, sir, and she was low and chunky,
How old was she?
I don't know how old she was.
How old did she look to be?
She looked to be like about 23 years old.
About 23 years old?
Yes, sir.
‘Was she working there when yvou went there or not!
I don’t know,
You don’t know,
No, sir,
The only time you can remember was that she worked from June,
1912, u.ntﬂ Christmas, 19121
Yeas, sir, that is it.
Yc-u can remember that?
Yes, sir, or near about Christmas.
You can remember that?!
Yes, gir, or near about Christmas.
Now, thL very first time you ever saw Miss Daisy Hopkins was some
time in J‘uue 1912%
A, Yes, sir.
Q. The first day you ever knew she was there was the day that note
was sent down?
A. Yes, sir.
Q. The first day you ever knew she was there was the day that note
was sent down?
Yes, sir,
You don't remember ever to have seen her there before that?
Yes, sir, I remember secing her there after that time,
I said before?
No, sir, I don’t remember seeing her there before that time,
That is the way you fix it now, how do you fix the time she left there?
How do I fix the time she left there during Christmas?
That is what T want to know!
Becanse Mr. Dalton told me she wasn't coming back.
Mr. Dalton told youn?
Yes, sir.
Did Mr. Dalton work there!
No, sir, he didn’t work there.
Where does Mr. Dalton work?
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| Q.

I don’t know where Mr. Dalton works at.
When Mr. Dalton told you Christmas that she was going away,

where was Mr., Dalton?
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He was there,

I know, but where was he when he told you that?
He was coming out of the factory,

When was that?

It was SBaturday; I don’t know the date,

You don’t remember the date?

No, sir.

You don’t remember the date now?

No, sir.

You don’t remember his name?

I know his rame was Dalton.

What else besides Dalton?

No, sir, 1 don’t know his first name.

You don’t know where he lived?

No, sir.

Or where he works?

No, sir,

Deseribe Mr. Dalton to me?

Do what?

Tell me what kind of a looking man Mr, Dalton was?
He was a slim looking man, and tall with it.

A slim looking man, and tall with it?

Yes, sir.

And what else? ]

That is all I can tell you about him.

You can’t give any other or better description ¢
No, sir; his eye lashes seemed to be a little thick.
Eye lashes thick?

Yes, sir,

What was the color of his eye lashes?

I disremember now what color his eye lashes was.
What was the color of his hair?

His hair was black, I think; T am not sure.

Are you certain?

No, sir, T am not,

You are not certain about that?

No, sir.

What sort of complexion did he have?

What kind of complexion ?

Was he light complexion, or dark complexion? Was he darker or
omplexion than I am?

He was just about your complexion.

About my complexion?

Yes, sir.

Well, would you eall me a light complected man or a dark complected

I could eall yon a light complected man,

Light ?

Yes, sir,

How rrnueh did Mr. Dalton weigh—about how much?
I don’t know: about 135 pounds,

42

L]

-

e s R

L

e

S ———

Q.
A,

About how tall was he—would you say he was?
Well, he was tall; I guess he was about as tall as that ypung man

gitting there.
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About as tall as this man (indicating Mr. Arnold)?
Yes, sir,
Weighing about as much?
I don’t know whether he would weigh as much as that man, or not.
Does he look like he would weigh about that much?
Yes, sir, he looks like he would weigh about that muech.
Then he was about the size of Mr. Arnold, Mr. Dalton was?
Yes, sir, just about that size,
How old a man did Mr. Dalton look to be?
He looked to be a man somewhere about 35 years old.
About 35 years old?
Yes, sir,
You don’t know where he lived?
No, sir.
You don't know anything about that?
No, sir, I don't know where he lived at.
How many times did you ever see him?
I don’t know about that,
Did you see him around the factory?
I saw him around there, coming around the factory after a girl.
Did you ever see him any other place except around the factory?
No, sir, I never saw him anywhere except around the factory.
How many times did you see him around the factory?
Several times I saw him there,
About how many?
I don’t Enow.
You saw him one time coming out with a girl; what was he doing
r times you saw him?
The first time I saw him he was going out with a lady that he
in there,
That is the time you have done told about?
Yes, sir.
What date was that, about when?
That was on Saturday.
Well, about what month?
Somewhere along in June.
Somewhere along in June or July?
July.
Sometime in July?
Yes, sir,
That is the first time you ever saw him?
Some time about the last of July.
Where did you see him thent
Around at the factory.
What was he doing then?
He come there with a lady.
That same one?
Yes, sir,
That same lady?
Yes, sir.,
You have done told about that this morning?
Yen, air;
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Q. When did you see him again? e
A. I saw him again about two weeks after that.
; Q. What was he doing then?
A. I just met him in the door then,
(. Met him in the door?
A. Yes, sir,
(. What date was that, about when?
A. T don’t know; it was on a Saturday; I disremember the time.
(). That is the time you have already talked about. You have done told
about that?
A. Yes, gir, I have done told about it.
(). This morning?
A, Yes, sir.
(). What month was that?
A, T don’t know; somewhere about the last of August, I reckon.
(). About the last of August, you reckont
A, Yes, air.
. When did you see him again?
A, 1 didn’t see him no more, I don’t reckon, until along about up to

that Thanksgiving time.

Q.
A,
Q.
A
Q).
A,

gaid bef
.
A,
Q.
A,
Q.

Where did you see him then?

I saw him there, coming in there with a lady.

That is the same Thanksgiving Day vou have already told about?

Yes, sir. r
He come in there Thanksgiving§

No, sir, I didn’t say Thanksgiving; it was before Thanksgiving. 1
ore Thanksgiving,

When did yvoun see him again?

No more then until after Christmas.

Then where did yvou see him?

I saw him there to the factory with a lady.

Did you ever see him anywhere else, except those times coming out

of the factory?
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No, sir, that is all.

You saw him about Christmas?

Yes, sir, 1 saw him coming into the factory.

You said until after Christmas? |

1 said this last time, I didn’t see him no more until after Christmas.
It was Christmas?

I didn’t see him on Christmas day.

Abont what time did you see him?

Sometime along in Jannary,

Somewhere along in January?

Yes, sir,

Who did he come out with?

He came out that time by himself.

By himself; where had he been?

Him and the lady was down in the basement.

Down in the basement?

Yes, sir. "l
Do you know who she was?

I don’t know her name, but I know her face, and I know where she

Hihw long since you have seen Mr. Dalton?
Well, T haven’t seen Mr, Dalton now in about a month or more.

4

. Where did vou see him the last time?
A. The detectives brought him down there to the station house, and
said had I ever seen him about in there,

Q. And yon told them what you knew?
A. Yes sir, I told them about what I knew.
Q. And you haven't seen Mr. Dalton since thenf
A. No, sir.
& ?Q. Now, Jim, how was Mr. Dalton dressed the first time you ever saw
im
A. Well, I disremember now how he was dressed.
Q. Can't you give us any help about that at all?
A. All I ean remember him having on, I think, was a brownish looking

suit of clothes.
What sort of hat did he have on?
I didn’t pay no attention to his hat,
What sort of shoes did he have on?
I didn't pay no attention to the shoes,
When was the next time you happened to see him?
The next time I saw him,
What sort of elothes did he have on then?
I disremember. 1 didn't pay no attention to his clothes,
The next time, what did he have on?
i I don’t know what he had on the next time; I didn't pay no atten-
tion to that,
And the next time?
1 didn’t pay no attention to his clothes that time.
The last time you saw him, what did he have on!
I didn’t pay no attention to his clothes the last time.
You can’t tell me anything abont what sort of clothes he ever wore,
except the one time that he had on a brown suit?
Yes, sir, he looked like a man that had just got off from work and
put on clothes enough so0 as to go through the streets.
He had on a brownish suit?
Yes, gir,
Did he have any mustache the first time you ever saw him!?
No, sir, he didn’t have any mustache.
Did you ever see him with any mustache?
Not to my knowing.
You know you saw him?
Yes, sir, I know that I saw him, but I didn’t pay no attention to his
mustache,
Q. Did he have any whiskers?
A. No, sir, he didn’t have any whiskers.
Q. And you don’t remember whether he ever had any mustache?
A. No, sir, I can’t remember whether he had a mustache or not,
Q. Yon wouldn’t want to say abont that?
A. No, sir, I wouldn’t want to say about that, hecause I don’t remember
about that.
Q. Now, take the first day von said you waited there for Mr. Frank.
Did you see anybody, Mr. Darley, that day about the factory, or Mr. Hollo-
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way?
A. The first Saturday?
Q. Yes.
A. TYes, sir, I saw Mr. Holloway there on the first Saturday.
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). What time did he leave there!?

A, Well, T don’t know. He left away from there somewhere about two
or half past two, I reckon.

Q. Well, don’t reckon, please; tell what yon remember?

A. He left away from there about two or half past two, all right; I
couldn’t say just what time it was,

(). You don’t know what time it was?

A, He generally stayed—

Q. Not what he generally did; but on that particular day—that day,
what time did he leave—the first time you said you waited for Mr. Frank?
A. He left away from there somewhere about two or half past two.

Q. Do yon remember it?

A. Yes, sir, I can remember it.

Q. Did you see Mr. Darley that day?

A. I saw him that morning,

Q. Well, now, what time did he leave?

A, T don’t know what time he left.

Q. Well, now, why ean’t you tell when he left the factory, if you know
when Mr, Holloway left?

A. Because I always met Mr, Holloway when he was leaving, because
he was always leaving, too,

Q. Always leaving?

A. Yes, sir,

Q. You don’t know how late he stayed there that day, do you, nor
whether he came back or not?

A. No, sir, T don't know whether he came back or not.

Q. The next time you watehed, did you see Mr. Holloway that day?

A. The next Saturday I watched, T don’t think Mr. Holloway was there:
the next Saturday he was sick. . ,

Q. You don’t think you saw him?

A, No, gir, I don’t think I saw him,

Q. He was sick?

A. He was sick that Saturday.

Q. He was sick on that Saturday?

A. Two Saturdays in June,

Q. He was sick one Saturday when you watched?

A. Yes, sir.

. About what date was it; about what date was it when ¥You watched,

when he was sick?

A. It was somewhere about three o’clock, T reckon.

(). What month was it that old man Holloway was sick when you
watched ?

A, I don’t know whether he was sick or not; they told me he was siek,
Q. You said he was sick?
A. They told me he was sick.
Q. They reported to you that he was sick?
A, Yes, gir,
Q. What date was that?
i tA. Tt was about the last of July, the first or last—or something like
at.
Q. What date was it?
A. Tt was the last of July or first of August, or something like that.
Q. You said he was sick acain. When was he sick again?
A. He was sick again up in this year.
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(). This year?
A Yes; gir.
Q. I am not talking about that. Did you see Mr. Darley that time
when Mr. Holloway was sick?
A, When Mr. Holloway was sick, T disremember now whether I seen
Mr. Darley that day or not,
Did you see Mr. Schiff that day?
I disremember whether I saw Mr, Schiff or not,
You disremember that?
Yes, sir.
Did you see anybody that day?
Yes, sir, I seen somebody that day.
Who?
I saw Mr. Frank that day for one person.
. I know; but outside of Mr. Frank, who else of the office force did
you see that day—anybody or not?
The office force; well, I disremember now.
You disremember now?
. Yes, gir,
Q. Well, now, the next time you watched there, that was Thanksgiving,
wasn't it?
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A. No, sir, that was before Thanksgiving.

). Before Thanksgiving?

A. Yes, sir.

. About what time?

A. Well, it was somewhere about the last of August.

Q. Last of Augunst?

A. Yes, sir.

Q. Well, now did you see anybody there that day? Was Mr. Holloway
sick that day, too? He was sick that day, too, wasn't he?

A. No, sir, he wasn't sick that day.

Q). Did you see him,

A. Yes, sir, I saw him that day.

). What time did he leave that day?

A. I don’t know; he left about two o'elock, I reckon,

Q. Don’t reckon, please, Jim; tell us if you have any memory about it,

say s0; and if you haven't, say you haven't, please,

A. He left away from there about two o’clock.

Q. Then, awhile ago you said about half past two, and now you state
two?

A. No, sir, 1 said he left away from there about half past two the first
time.

Q. And this time, what time did you say he left?

A. T gaid he left away from there about two,

Q. About two o'clock?

A, Yes, sir, that time.

Q. Did you see Mr. Darley that day!?

A, 1 disremember whether T did or not,

. You disremember that?

A, Yes, sir.

). The next time was Thanksgiving day—that you watched for him?

A. The next time I watched for him—

Q). Was Thanksgiving Day!?

A, Was the last day, the last of September, behind Thanksgiving Day.
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). That was behind Thanksgiving Day?
A. Yes, gir.
(). Before or after Thanksgiving, Jim?¥
This here was before Thanksgiving,
. Haven’t you said half a dozen times that youn watched in September,
and that was after Thanksgiving? Haven’t you told that a dozen times to
the jury?
A. 1 said it was after Thanksgiving,
Yest
Well, September is after Thanksgiving.
Your understanding is that it was after Thanksgiving?
Yes, sir, it was after Thanksgiving.
Ho that it was in September, after Thanksgiving?
Yes, sir.
That is eorrect, now, Jim?
Yes, sir, after Thanksgiving,
Yes, that is right. Well now, that day, Mr. Darley was there that
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day?

Yes, sir, I remember seeing him there that day.

Was Mr. Schiff there?

Yes, sir, Mr. Schiff was there that day.

What time did Mr. Darley leave

I don't know what time he left.

What time did Mr. Schiff leawve?

I don’t know what time he left.

What time did Mr. Holloway leave!?

Mr. Holloway left away from there about half past two.
Do yon remember that?

Yes, sir, I ean remember that.

. How can you remember when Mr. Holloway left and vet don't
remember when anybody else left? :

A. T can always remember when he leaves, because you always have
to tell him when you have to leave out and how long you are going to stay.

~ Q. You tell him when you are going to leave, and how long you are
gomg to stay?
I didn’t tell him that time, because I was going to work that evening.
The next time, did you tell him you were going to ring out?
No, sir, I didn’t tell him that I was going to ring out.
The next time, did you tell him?
No, sir, I just told him I was going to work.
. If you never told him that you were going to ring out, how do you
remember when he left?

A. Because I will tell you, if I didn’t have any other work to do I
would go down to the first floor and sit on a box and go to smoking, and he
worked down there. ;

(. And you didn’t tell him when you were going to ring out?

A. No, sir. I didn't tell him when I was going to ring out.

Q. Therefore, your ringing out had nothing to do with when he left,
because you never told him?

A, No, sir, I never told him that.

Q. You never told him anything about it? Well, now, in September,
after Thanksgiving, was Mr. Darley there that day?

A. Yes, sir, I remember seeing Mr. Darley that day.

Q. Was Mr. Schiff there that day?

A, Yes, sir, I remember seeing him there.

48

POPOFPOPOPOE

o

ororon

What time did Mr, Holloway leave?
Mr, Holloway left away from there about two o'clock.
The next time you wateched was right after Christmas?
No, sir, the next time I watched was Thanksgiving Day, then—
You said awhile ago September was after Thanksgiving?
Yes, sir, after Thanksgiving day.
. All right. Well, now, Thanksgiving Day, the day you have told
about in January, who did you see there in January, I mean who of the force?

A. I disremember now who I did see in January when I was there that
morning,

Q. You disremember?

A, Yes, gir, I disremember,

Q. Can you remember anybody wou saw there!

A. Nobody I saw there at all. Mr. Holloway, I can remember,

. Jim, isn’t it true that on every Saturday morning, a number of peo-
ple come there to that factory always?
i A, Well, I don’t know, I eouldn’t tell ; nobody but just them that worked

ere.

Q. The first you watched, tell us anybody that ecome there that day?

A. I couldn’t remember that; I couldn’t tell you.

Q. You don’t know about that?

A. No, sir,

Q. The second time, you don’t know whether anybody was working there
or not?

A. To my memory, I think there were some young ladies working up
on the fourth floor.

(). Bome ladies working there that evening up on the four floor?
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A, Yes, sir,
). That is your memory about the second time?
A. Yes, sir.

(). Then, the third time, was anyhody working there that evening, Satur.
day evening?

A. 1 don’t know about the third time,

€. You don’t remember whether there were some voung ladies working
up there that evening?

A. No, sir, I don’t know about the third time.

Q. You can’ remember about that!?

A. No, sir,

Q. Well now, Thanksgiving, do you know whether anybody was work-
ing there Thanksgiving evening?

A, No, sir, I don’t know whether anybody was working there Thanks-
giving evening or not.
You don’t know whether Mr. Schiff worked there that evening?
No, sir, I don’t know whether Mr. Schiff worked that evening or not.
You can’t remember that, can youn?
I didn't see Mr. Schiff at all.
You ean’t remember whether he was there or not?
No, sir.
You wouldn’ swear that he was not there?!
. I will swear I didn’t see him; I will swear he wasn’t in the office
with Mr. Frank.
You swear to that?
A, Yes, sir.
Q. Will you swear he wasn’t there that day?
A. T will swear Mr. Irby was working in the office.
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Thanksgiving Day? 2
No, sir, he wasn't working in the office on Thanksgiving.
The next time, was there any ladies working on the fourth floor?
I don’t remember,
You don’t remember whether there were or not?
Nao, sir.
You can’t remember that?
No, sir,
They might have heen?
I didn’ see none of them there,
You didn’t see them?
No, sir.
You only saw them working there one day?
I saw them working there the second evening.
On the fourth floor. . :
. Did you say anything about it? Do you think that you told about
watching for Frank at that time. You think you told that at that time?
A, I don’t know where I told them at that very time.
Didn’t you say that you did?
No, sir.
That’s your opinion that you did?
I aint got no opinion about it.
Well, that’s your best recollection that you did?
No, sir, it’s not my best recollection.
Well, what is your best recollection, that you didn’t then?
What do you mean by that.
Did you or did you not?
I don’t know, sir. I'm telling you the truth.
. Well, he had already had that signal about stamping and whistling
a long time. What did he give it to you over again for?
A. He told me that Thanksgiving, but didn’t do it until I set then on the

.
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Q. Didn’t you say he always gave you that signal?
A. No, sir. I didn’t say he always gave me that signal.
Q. Gave it to you Thanksgiving?

A, Yes, sir.
Q. And repeated it to you that day again?
A, Yes, air.

The witness Conley was examined by the solicitor, who brought out the
direet questions and answers Supra, and was then cross-examined by the de-
fendant, when counsel brought out the cross-questions and answers Bupra.

Thereafter, and while the witness Conley was still on the stand, Defend-
ant’s Counsel moved to rule out, exelude, and withdraw from the jury each
and all of said questions and answers, upon the grounds stated at the time
said motion was made that said questions and answers were irrelevant, imma-
terial, prejudicial, and dealt with other matters and things irrelevant and dis-
eonnected with the issues in the case,

The Court denied this motion in writing, making in so doing the following
order:
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““When the witness Conley was still on the stand his testimony not having
been finished, the defendant, by his attorneys, moved to rule out, withdraw
and exclude from the jury each and all the above questions and answers, be-
cause the same are irrelevant, immaterial, prejudicial, and deals with other
matters and things irrelevant and disconnected with the issunes of this case.
After hearing argument of counsel, the Court overruled the motion to rule out,
withdraw or exclude said above stated questions and answers from the jury,
but permitted the same to remain before the jury.’?

In making said order and declining to rule out, exclude and withdraw said
questions, and each of them, as well as all of the answers and each of them, the
Court erred, for the reason that said gquestions and answers, each and all of
them, were irrelevant, immaterial, illegal, prejudicial, and dealt with other
matters and things wholly disconnected with the issues on trial, and the same
amounted to accusing the defendant of other and independent crimes.

Defendant contends that this ruling of the Court was highly prejudicial
to the defendant, tending to disgrace him before the jury and expose him
to a conviction, not becanse he had committed murder, but because he was
accussed of depravity and degeneracy.

When the third of the direct questions here sought to be excluded was
asked by the solicitor the defendant objected becanse the evidence sought
would be immaterial. The Court sustained the objection but the solicitor
continued with the balance of the direct questions and answers here objected
to and the cross-questions were thereafter asked and the answers given, The
Court therefore erred in not excluding and withdrawing all of said testimony.

14. Beeause the Court erred in not ruling out, exeluding, and withdraw-
ing the following evidence direet and cross of the witness Conley, npon motion
of defendant’s counsel, made while Conley was still on the stand.

“I always stayed on the first floor like I stayed April 26th and watched
for Mr, Frank while he and a young lady would be up on the second floor
chatting. T don’t know what they were doing: he only told me they wanted
to chat. When the young ladies would come there, I would sit down at the
first floor and wateh the door for him. I watched for him geveral times,
There will be one lady for Mr. Frank and one lady for another young man
who was there. Mr. Frank was there along on Thanksgiving Day. T wateched
for him several times. A tall, heavy built lady come there that day. He told
me when the lady came he would stamp and let me know that was the lady,
and for me to go and lock the door. Well, the lady came, and he stamped,
and I locked the door. He told me when he got through with the lady he
would whistle for me to go and unlock the door. . . . And he says: (on
April 26th) ‘Now, when the lady comes, I will stamp like I did before’ . .
I have seen Mr. Frank there in the office two or three times before Thanks-
giving, and a lady was in the office, and she was sitting down in a chair and
she had her clothes up to here, and he was down on his knees, and she had
her hands on him. I have also seen Mr. Frank another time with a young
lady lying on the table. She was on the edge of the table. I don’t know the
name of the woman that was there Thanksgiving Day; the man that was there
was Mr, Dalton. . . . The lady that was there was a tall built lady, heavy
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weight, she was nice looking, had on a blue looking dress with white dots in
it. had on a greyish looking coat with kind of tails on it, white slippers and

white stockings.
CROSS EXAMINATION.

_‘The first time I watched for Mr, Frank was sometime during last sum-
mer. about in July. I would be there sweeping and Mr. Frank come out and
ealled me in ihe office. That was on a Saturday, about three o’clock. As to
what Mr. Dalton would do, the young lady that worked at the factory would
go out and get him and bring him back there. That was Mr. Dalton’s lady.
The lady that was with Mr. Frank was Miss Daisy Hopkins, She worked up
there on the fourth floor. When Mr. Frank called me, there was a lady in the
office with him. He talked to me in the lady’s presence. She was Miss Daisy
Hopkins. That was three or half past three. He would say: "Did you see
that lady go out there? You go down and see nobody don’t come up here and
vou will have a chance to make some money.” One lady had already gone
on out to get that young man, and the other lady was present. She came
back after a while and brought Mr, Dalton with her. They walked into Mr.
Frank’s office and stayed there ten or fifteen minutes, came back down, and
she says: ‘All right, James,' and I says: "All right;’ and I would go back
there to the trap door that leads down to the basement, and I pulled up the
trap door, and they went down there. I opened the door because she said she
was ready; I knowed where she was going. Mr. Frank told me to watch; he
told me where they were going. T don’t know how long they stayed there;
I don’t know what time they came back, but they came back after a
while, the same way they came down. I kept the doors shut—not locked—
all the time, and never left it. Mr. Dalton gave me a quarter and went out
langhing, and the lady went up the steps. She didn't stay very long and
eame down, and after that Mr. Frank came down and left. That was about half
past four. I left before Mr. Frank did. He gave me a quarter. That was
the first Saturday. The next Saturday was about two weeks after that, about
the last of July or the first of August. He told me the same Saturday that
I was there: ‘Now, you know what you done for me last Saturday. I want
to put you wise this Saturday.” I says: ‘All right, what time?” Ie says:
‘Oh, about half past.” He got back from lunch about a quarter past two, then
Mr. Holloway left, and then Miss Daisy Hopkins came into his office, Mr.
Frank came out, popped his fingers and bowed to me—bowed his head to me,
and then went back in the office. Then, I went down and stood by the door.
I didn’t lock it; I shut it, I don’t know what happened next; I didn’t hear
him come out of his office at all. Then I went down and watched. No, I didn't
hear her eome out of his office. Mr. Frank stayed there about a half an hour
that day, then the girl went out. He gave me a half a dollar, this time. The
next time I watched for him was before Thanksgiving Day, sometime in the
winter, about the last part of August. When he told me he wanted me to
wateh for him that time, it was on the fourth floor, right at the elevator.
Snowhall was standing there then. Mr, Frank says: ‘I want to put you wise
Again fﬂ:I‘ to-day.” He came hack about half past two, and he says: ‘She will
be here in a minute.” The lady that came in was one that worked on the fourth
ﬁ:ﬂr- I don’t know her name. Tt wasn’t Miss Daisy Hopkins. She had hair
ike Mr. Hooper’s, grey haired. She had a green suit of clothes. She went
to Tn-lr.j Frank’s office, and then T watched, T didn’t hear them leave Mr.
?‘runlr:'s office. Then she eame out, and then he came out and went out the
'avtpm,’ and then he came back, T stayed there waiting for him. He said:
I didn’t take out that money.’ I says: ‘] seed you didn’t.” He said: ‘That’s
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all right, old boy, I don’t want you to have anything to say to Mr. Herbert
or Mr. Darley about what’s going on around here.” The next time I watched
was Thanksgiving day. I met Mr. Frank there about eight o'clock in the
morning. He says: ‘A lady will be here in a little while; me and her are
going to chat. I don’t want you to do no work; I just want you to wateh,’
The lady came in about a half ap hour. I.didn’t know her; I have never seen
her working at the factory. I had seen her at the factory two or three nights
hefore Thanksgiving Day in Mr, Frank’s office about eight o’clock. She was
a nice looking lady. 1 think she had on black clothes. She was a very tall,
heavy built lady. The front door was open when she came Thanksgiving Day.
She went up stairs and went in Mr. Frank’s office. Mr. Frank came out and
stamped right above the trash barrel. I was down stairs about the trash
barrel. Ile told me he was going to stamp two times; then he stamped, and
I closed the door, and then I eame back and sat on the box about an hour and
a half. Mr. Frank says: ‘I’ll stamp after this lady comes, and you go and shut
the door and turn that night lateh.” That’s the first time he told me to lock
the door, and he says: ‘If everything is all right, you take and kick against
the door.” And I kicked against the door. I stayed there about an hour and
a half that time. Then, Mr. Frank came down and unlocked the front door,
looked up the street, and then went back and told the lady to come down.
She came down and said to Mr. Frank, while they were walking: ‘Is that the
nigger? ' and he says: ‘Yes.” And she says: ‘Well, does he talk much?’ and
he says: ‘He's the best nigger I've ever seen.’ They went on out together;
Mr. Frank eame back. I went in his office. He gave me a $1.25, The lady
had on a blue skirt with white dots in it, and white slippers and white stock-
ings, and a grey tailor-made coat with pieces of black velvet on the edzes
of it, and a black hat with big black feathers over. The next time I watched
for him was a Saturday in January, right after the first of the year. He said
there will be a young man and two ladies that would be there that Saturday
morning. I was standing by the side of Gordon Bailey on the elevator when
he come and told me that about half past seven in the morning, and he said
I eould make some money off this man. Gordon Bailey and me was on the
elevator together, He could hear what Mr. Frank was saying. I got through
cleaning at about a quarter after two and stayed at the door. It was open,
and the ladies eame about half past two or three o’clock, and the young man
came in and says: ‘Mr. Frank put you wise? ’ ‘Didn’t he tell you to watch
the door, two ladies and a young man would be there?’ He said: ‘Well, I'm
the one.’ Then he come and told the ladies to ecome on, and they went up
stairs towards the clock; they stayed there about two hours. I didn’t know
either of the ladies. I don’t know what they had on. The man was tall,
slim built, heavy man; he didn’t work there. I seen him talking to Mr. Hollo-
way frequently during the week. That’s the last time I watehed for him.
Snowball and I were in the box room when he told me to wateh for him that
time. I don’t know if he knew Snowball was there or not. The day hefore
Thanksgiving, when he talked to Ynowball, we were on the elevator. Snow-
ball conld have heard anything that was said; Mr. Frank saw Snowball
standing there. . . . Miss Daisy Hopkins worked at the factory from June,
1912, until Christmas. I worked on the same floor with her. I am sure she
worked there from June until about Christmas. She was a low lady, kind of
heavy; she was pretty, chunky, kind of heavy weight. I remember that she
was there in June because I took a note to Mr. Herbert Schiff which she gave
me. Mr. Schiff said it had June on it, when he read it. It was on the outside
of the note, I looked and seen something on it; I don’t know what it was.
It was on the back of the note—June something, and he laugheed at it. I know
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i ‘v Hopkins left at Christmas, because Mr. Dalton told me that she
T::;ii??ggniugphaek. It was one Saturday. Mr, Dalton was a slim looking
man and tall, with thick eye lashes, black hair, light complected, weighed about
135 pounds, about thirty-five years old. I seen him around the factory several
times. The first time was somewhere along in July, when he ¢ome in there
with a lady. About two weeks after that, I met him at the door, about the
last of Angust., The next time was just about Thanksgiving Day. Then I saw
him after Christmas when he come there with a lady., Him and the lady was
down in the basement. I don’t know who she was. Last time I saw him was
down at the station house. The detectives brought him down there. First
Saturday I watehed for Mr. Frank, 1 saw Mr. Holloway there; he left about
half past two. I saw Mr. Darley that morning; don't know what time he left.
The next Saturday I watched Mr. Holloway wasn’t there; he was sick. That
was about the last of July or first of August. The next time I watched, about
the last of August, I saw Mr. Holloway. He left about two o'elock. The day
I watched for him in September, after Thanksgiving Day, I saw Mr. Holloway
leave about half past two, Schiff and Darley were there. I disremember who
I saw there in Jamuary, except Mr. Holloway. Sometimes some of the
rirls worked there on Saturdays. Don’t remember any girls that worked
there on the first Saturday that T watched. The second time I watched, I
think some ladies were working up on the fourth floor. I don't know about the
third time, and I don’t know whether anybody was working there Thanks-
giving afternoon or not, 1 didn’t see Mr. Schiff at all that day. I will swear
he wasn't in Mr, Frank's office that day. I don’t remember whether any
ladies worked there the other times I was watching, or not. . . . I don’
know whether I told them (detectives) about watching for Frank at that time.
| haven't got any opinion about it. I haven’t got any recollection. e told
me abont stamping and whistling on Thanksgiving Day, but didn't do it until
[ set then on the box.'

Conley had testified both on direet and had been cross examined for a day
and a half on other subjects, as above set out, and while on the stand and
after testifying as above set out, counsel for defendant moved to rule out,
exclude and withdraw each and every part of the evidence given by the witness
as to all transaetions had between Frank and other women at other times
than on the day of the alleged murder, upon the grounds, made at the time,
that evidenee of such transactions was irrelevant, immaterial; illegal, preju-
dicial, and dealt with other matters and things irrelevant to and disconnected
with the issues on trial, and the same amounted to aceusing the defendant of
other and independent erimes.

The evidence next above set out was, and is, all the evidence given by
Conley dealing with Frank’s transactions with women at other times than
on the day of the murder, and was the evidence sought to he ruled out, ex-
cluded, and withdrawn from the consideration of the jury.

The Court declined, upon the motion made and for the reasons argued,
to rule out, exclude and withdraw such evidence from the Jury but left the
Jury free to consider the same. '

The ruling of the Court was, and is, erroneous, for the reasons alleged
above, and the Court erred in not granting the order asked, ruling ont, ex-
cluding, and withdrawing such evidence from the jury.

o4

When the solicitor first sought from the witness Conley the evidence
here sought to be excluded the defendant objected because the evidence sought
to be brought out would be immaterial. The Court ruled that such evidence
would be immaterial, but after this ruling the solicitor brought out the direet
testimony here sought to be ruled out and excluded. After the direct testi-
mony supra had been brought out after the Court’s ruling, the cross testi-
mony supra here sought to be withdrawn was also brought out in an effort
to modify or explain the direct evidence. Under the circumstances the Court
ought to have granted the motion to exelnde and withdraw all such evidence
and for failing to do so committed error,

Movant assigns as error the action of the Court in allowing this evidence
to go before the jury beeause the same was illegal, irrelevant, immaterial
and hurtful to the defendant.

15. Because the Court permitted, over the objection of defendant’s coun-
sel made when the evidence was offered, that such evidence was irrelevant
and immaterial, the witness Conley to swear that the police officers took him
down to the jail, and to the door where Frank was, but that he never saw
Frank at jail and had no conversation with him there.

The Court erred in permitting the introduction of this evidence, for the
reasons above stated. It was hurtful for the reason that the golicitor con-
tended, in his address to the jury, that Frank declined to see Conley, and that
such declination was evidence of his guilt.

16. Beeause the Court, over objection of the defendant, made at the time
the evidence was offered, that the same was irrelevant, immaterial, and not
binding on Frank, permitted the witness, Mrs. White, to testify that Arthur
White, her husband, and Campbell are both conneeted with the Pencil Com-
pany, and that she never reported seeing the negro on April 26th, 1913, which
she testified she did see, in the pencil factory, to the City detectives until May
the Tth, 1913,

For the reasons above stated, the Court erred in not exeluoding the evi-
dence, and for the reason that the solicitor, in his address to the jury, con-
tended that the fact that there was a negro (which he contended was Conley)
in the factory the morning of April 26th was concealed from the authorities,
and that such concealment was evidence of Frank’s guilt.

17. Beeause the Court permitted, over the abjection of defendant’s coun-
sel made when the same was offered, that the same was irrelevant and imma-
terial, the witness Mangum, to testify that Conley and another party went
down from the penecil factory to the jail, that he had a conversation with Mr.
Frank about confronting Conley, Frank then being on the fourth floor of the
jail; that Chief Beavers, Chief Lanford, and Mr. Scott, with Conley, came to
the jail to see Frank, and they asked him if they could see him; that he said:
“I will go and see; and, if he is willing, it is all right;’’ that he went to Frank

55

———




T —— e LR

and said: “Mr. Frank, Chief Beavers, Chief Lanford and Seott and Conley
want to talk with you, if you want to see them;'" that Frank said: “‘No, my
attorney is not here, and I have got nobody to defend me;’" that his lawyer
was not. there, and that no one was there to listen to what might be said.
The Court erred in admitting this evidence for the reasons above stated.
The solicitor in his agument pressed on the jury that the failure of
Frank to face this negro and the detectives was evidenee of guilt, and movant

contends same was prejudicial.

18. Because the Court erred in permitting the witness, Dr. H. F. Harris,
over the objection of the defendant, made at the time the testimony was
offered that the same was irrelevant and immaterial, to testify:

“1 might preface my remarks on this by saying that more than 12 or 15
years ago someone told me that the reason that cabbage was considered indi-
gestible was because they were ordinarily cooked with meat or grease, and
with the idea of settling this question, on my clinic I got a lot of patients
whose stomachs were not in very good condition, and made a number of ex-
periments particularly to determine the matter as to whether or not this
was the case. During the course of the experiment that I made at that time,
I was struck by the fact that the behaviour of the stomach after taking a small
meal of cabbage and bread, either cornbread or bisenit,—that the behaviour
of the stomach was practically the same as after taking some biscunit and some
water alone,

“I discovered, as I say, at that time, that our ideas about how quickly
cabbage digested were rather erroneous, and as I remarked a moment ago, 1
observed that the stomach freed itself of a mixture of cabbage and bread just
about as quickly as we only gave bread alone; the amonnt of recovery on
the part of the mucuous membrane in the way of sufficient gastric juices was
nhﬂu't‘. the same practically or probably a little bit more recovery with cabbage.

It is the only way I can get at it, it is the only real knowledge I have

on the subjeet in connection with the work that was done in this particular
instance here,’’

The witness Harris testified that from the state of digestion of the food
found in the stomach of Mary Phagan he could say she died in 30 or 40 min-
utes after her last meal of bread and cabbage, over the objection above made
and the further objection that the witness could not give the result of other
and different experiments made 12 or 15 years ago upon persons ‘‘whose
stomachs were not in a very good condition,”’ and not under the game eir-
cumstances and conditions, to sustain and bolster up the experiment made
upon the stomach of Mary Phagan, and to sustain his assertion that Mary
Phagan died from 30 to 40 minutes after she ate her last meal

; The Court overruled the objection and admitted the testimony and in
doing so, the court for the reasons indicated, committed prejudieial .ermr.

19: Beecause the court erred in permitting the witness, Dr. H. F. Harris,
to fesftlfy. over the objection of the defendant made when the evidence was
submitted, that the same was irrelevant and immaterial and that experts conld
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not give to sustain their opinions individual and isolated experiments but must
answer from their knowledge of the science obtained from all sources, that . .

‘“Knowing the facts that cabbage would pass out of the stomach very
quickly in a normal one, I ascertained her digestion, and as soon as I saw the
cabbage in this case, I at once felt certain that this girl either eame to her
death or possibly the blow on her head at any rate, a very short time, perhaps
three quarters of an hour of half an hour or forty minutes, or something like
that, before death oceurred. 1 then began a number of experiments with some
gentlemen who had normal stomachs with a view of judging of the time.

“I had the mother of the girl to cook some cabbage, and it was given to
people with absolutely normal stomachs; that I know from investigations of
their stomachs,

“1 will state in general terms there were only four persons experimented
upon, and two of them were experimented upon twice in this conneetion, and in
every single instance the effect on the cabbage was practically the same, that
is, it was almost entirely digested, notwithstanding the fact that I had those
men given some pieces just as large as were found in Mary Phagan's stomach,
and I took pains to see to it that they did not echew this eabbage, but they
ate it very rapidly, in three or four minutes, gulped it down, so that we would
have as nearly as possible the conditions that [ was certain existed at the
time Mary Phagan ate her last meal. The result of this, you gentlemen have
geen,”’

{The witness here was permitted over the objection as above stated, to
exhibit several small glass jars containing what purported to be partly digested
cabbage, resulting from experiments made.)

‘*Now I know from my observations of the cases that I present here that
the digestion of these persons was normal. I did not make a microscopie
examination of the stomachs of the gentlemen experimented upon, but I
made an examination of their stomachs to see how they secrete their food,
which is the only way we can tell. You can take the fluids and tell whether
the stomach is normal, it is the only way we possess,

“‘I merely wish to call attention to the faect that I made experiments
which varied in the time that the contents were in the person’s stomach, from
38 minutes, which was the time the contents were in the stomach of the boy
14 years of age, to 70 minutes, in another one of my cases, and the results in-
dicated in every instance, from 38 to 70 minutes, in every single instance, the
cabbage was practically digested, practically altogether so."’

Over objections made as is above stated, the Court permitted this testi-
mony to go to the jury and in doing so eommitted prejudicial error. Ex-
perts can testify from the given state of any science, but can not explain the
process or results of particalar experiments made by themselves.

20. Because the Court permitted the witness Harris to testify as follows:

“T wish to say that I made a microscopic examination of these contents
of the stomachs, and while I found in Mary Phagan’s case, except in the
case of particles of cabbage that were chewed up too small to give sufficient,
indieation, the cabhage that was in the stomach gives every indication of hav-
ing been introduced into it within three quarters of an hour; the mieroscopie
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examination showed plainly that it had not begun to dissolve, or at least, only
a very slight degree, and it indicated that the process of digestion had not
gone on to any extent at the time this girl was rendered unconscious at any
rate. I wish further to state that on examining Mary Phagan’s stomach I
found that the starch she had eaten had undergone practically no alteration;
there were a few of the starch cells which showed the beginning of the pro-
cess of digestion, having changed into the substanes called erthro-dextrine,
but these were very much rarer than is the case in a normal stomach where
the eontents are exposed to the actions of the digestive fluids for something
like, say 50 or 60 minutes. The contents taken from the little girl’s stomach
were examined chemically, and the result of the chemical examination showed
that there were only slight traces of the first action of the digestive juices on
the starch, thus confirming my microscopic examination, and showed clearly
that only the very beginning of digestion had proceeded in this case.

““As I was saying, of even greater importance in this matter, it was found
that there were 160 cubical solids, or about five and a half ouneces of total
contents remaining in the stomach, and after an ordinary meal of cabbage
and bread, this is not the case. Under ordinary conditions, we get out per-
haps on an average of something like anywhere from 50 to 60 or 70 ecubic
centimeters, or, say from a half to a third of what was found in this case,
and it was plainly evident that none of this material had gone into the small
intestine, because that was examined for it from the mouth out to the hegin-
ning of the large intestine, which is many feet away from it in the neighbor-
hood of something like 25 feet away, and there was very, very little food
found in the small intestine, none at all, as a faet, in the small intestine. which
showed elearly, as I have said, that the contents of the stomach had not be-
gun to be pushed on into the small intestine at the time that death oceurred.
This pushing on begins in about half an hour after such a meal as this, and by
the time an hour is reached, the greater part of what is introduced into the
stomach is already down in the small intestine, so that it becomes very clear
from this that digestion had not proceeded to any extent at all.”’

The above testimony of Dr. Harris was objected to when offered beeause
the same was argumentative. It was not, as movant contends, a statement of
fact, scientific or otherwise, from which the jury could for themselves draw
eonclusions, but was a mixture of facts and arguments.

The Court declined to rule out thiz testimony, and declined to force the
witness to abistain from arguments and state the facts. This argument of the
witness was clearly prejudicial to the defendant and failure to rule out the
testimony was error.

21. Because, the Court permitted the witness C. B. Dalton to testify
over the objection of defendant, made when the evidence was offered and
before eross examination, that the testimony was irrelevant, incompetent,
immaterial and illegal, dealt with other matters than the issues on trial and
was prejudicial to the defendant’s case; that he knew Leo Frank, visited the
National Peneil Co.’s plant and saw Frank there four or five times; that he
was in the office of Leo Frank, that he has been there three or four tinmes
with Miss Daisy Hopkins, and at these times Frank was in his office; that
the witness had been in the basement, going down the ladder, that Frank
knew he was in the building, but does not know whether Frank knew he was
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in the basement; that he saw Conley there when he went there; that some-
times when he saw him in his office there would be ladies there, sometimes
there would be two and sometimes one; he did not know how often he saw
Conley there, but sometimes he would give him a quarter, that he did that a
half dozen or more times; that he went to the factory about once a week for
a half dozen weeks, that he saw Frank there in the evenings and in the day
times ; sometimes he would see cold drinks in the office, Coca-Cola, lemon limes,
ete., that sometimes he saw beer in the office, that he never saw ladies there
when beer and cold drinks were there do anything and never saw them do
any writing.

The Court permitted this testimony of Dalton to be heard over the ob-
jections made as aforesaid and for such reason committed error,

This evidence was peculiarly prejudicial to the defendant because the
solicitor insisted, in his argument, that in addition to being independent tes-
timony looking to the same end, that it corroborated the testimony of Conley
as to immoral conduct on the part of Frank,

22, Because the Court permitted the witness C. B. Dalton to be asked
the following questions and make the following answers, over the objection
of the defendant made at the time the evidence was offered, and before eross
examination, that the testimony was irrevelant, incompetent, immaterial,
and illegal, dealt with other matters and things than the issues of the trial,
was prejudicial to the defendant.

Q. Mr. Dalton, have you ever worked at the pencil factory?
A, No, sir.

Q. Do you know Leo M. Frank?

A, Yes, sir.

3. Do you know Daisy Hopkins?

A, Yes, gir,

Q. Do you know Jim Conley?

A Yea, gir.

Q. Have you ever visited the National Pencil Factory?

A. Yes, sir; I have been there some.

Q. How many times?

A. I don’t know; three, or four, or five times.

). Were you ever in the office of Leo M. Frank?

A, Yes, sir.

). On what oceasion?

A. T have been there two or three times with Miss Daisy.
). Where was Frank when you were there?

A. He was in the office; I don’t know whose office it was, but he was

in the office.
Q. Were you ever down in the basement!?
A, Yes, sir.
(). What part of the basement did you visit? Can you tell me on that
diagram (indicating)?
A. T have been down that ladder.
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Q. (Looked at No. 12). Did Frank have any knowledge of your busi-

gs down theref
nE-A_ I don’t know; he knowed I was in the basement; he knowed I was

there.
(), Was Conley there when you were there?

A. Yes, sir; I seen Conley there, and the night-watchman, too—he

wasn't Conley. = ;
(). At the time you saw Frank there was anybody else in the office with

him? -
A. Yes, sir; there would be some ladies there; sometimes two and some-
times one, maybe they didn’t work in the morning and would be there in the
evening, ) 1 _

(). How many times did you pay Jim Conley anything?

A. I don't know.

(). About? ) 3
A. Gave him a quarter when I was going in sometimes; I expect I gave

him a half dozen or more—about every week.

(). What time of day or night was it that you saw Mr, Frank in his office?

A. Tt was in the evening—in the day time, sorter.

). What, if anything, would he have up there at the time?

A. Sometimes he would have cool drinks,

Q. What kind of drinks?

A. Coca-Cola, lemon lime, or something of that sort.

Q. What else?

A, SBome heer, sometimes.

Q. Some beer?

A, Yes, sir,

(). Were those ladies doing any stenographic work up there?

A. I never seed them doing any writing, I never stayed there long, but
I never seed them doing any writing.

Q. You never saw anything of that kind going on?

A. No, sir.

The Court permitted these questions and answers to be heard by the jury,

over the objection of the defendant, aforesaid, and committed error, for the
reasons aforesaid. Tlis evidence was particularly prejudicial to the defendant,
becanse the solicitor insisted in his argument that it corroborated the testi-
mony of Conley as to immoral conduct on the part of Frank.

The Court erred for the reasoms above stated in not ruling out and ex-
cluding from the jury each and all of the above questions and answers.

23. Beeause the Court permitted, over the defendant’s objeetion, made
when the testimony was offered, that it was illegal, immaterial, and because
it could not be binding on the defendant, the witness S. L. Rosser, to testify
that since April 26, 1913, he had been engaged in connection with this case;
that he visited Mrs. Arthur White subsequent to April 26; that the first time
the witness ever claimed to have seen the negro at the factory when she went
into the factory on April 26th, was some time about the 6th or Tth of May.

The Court, over objections as stated, admitted the testimony just above,
and in doing so erred, for the reasons herein stated.

This was particularly prejudicial to the defendant, because the solicitor
contended in his argument to the jury that the fact that factory employees
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did not disclose the fact that Mrs. White saw the negro on April 26th, was
evidence that the defendant was seeking to suppress testimony material to
the discovery of the murderer.

24. Because, during the trial, and on August 6, 1913, pending the motion
of defendant’s counsel to rule out the testimony of the witness Conley tending
to show acts of perversion on the part of the defendant and acts of immorality
wholly disconnected with and disassociated from this erime. (Sueh evidence
being set out and deseribed in grounds 13 and 14 of this motion.)

The Court declined to rule out said testimony, and immediately upon the
statement of the Court that he would let such testimony remain in evidenee
before the jury, there was instant, pronounced and continuous applause
throughout the erowded ecourt room wherein the trial was being had, by
clapping of hands and by stamping of feet upon the floor.

The jury was not then in the same room wherein the trial was being had,
but in an adjacent room not more that fifty feet from where the judge was
sitting and not more than fifteen or twenty feet from portions of the crowd
applauding, and so close to the erowd, in the opinion of the Court, as to prob-
ably hear the applauding.

Immediately upon said applauding the defendant's counsel moved the
Court for a mistrial of the cause; and, upon the announcement of the Court
that he would not grant a mistrial, moved the Court to elear the Court-room,
80 that other demonstrations could not be had,

The Court refused to grant & mistrial and deelined to clear the eourt-
room.

In refusing a mistrial and in declining to elear the court-room, the Court
erred. The passion and prejudice of those in the erowded court-reom were
so much aroused against the defendant, as contended by counsel for the de-
fendant, that he could not obtain a fair and impartial trial.

The Court, as movant contends, also erred in not clearing the court-room
of the disorderly erowd, but left them in the court-room, where their very
presence was a menace to the jury.

It is true that the Court did threaten that upon a repitition of such dis-
order he would clear the eourt-room, but such a threat, as movant contends,
was wholly inadequate, as evidenced by the faet that during the same day of
the trial, while the witness Harris was upon the stand, the crowd laughed jeer-
ingly when Mr. Arnold, one of the defendant’s counsel, objected to a comment
of the solicitor, and that, too, in the presence of the jury.

And again, during the trial, when Mr. Arnold, one of the defendant's
eounsel, objected to a question asked, the following colloquy took place:

Mr. Arnold: ‘‘I object to that your Honor; that is, entering the orders
on that book merely; that is not the question he is asking now at all.

The Court: ‘“What is the guestion he is asking now?!”’ (Heferring to
questions asked by the Solicitor-General.)

Mr. Arnold: ‘‘He is asking how long it took to do all this work con-
nected with it.”” (Referring to work done by Frank the day of the murder.)
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The Court: *““Well, he knows what he is asking him, "

Upon this suggestion of the Court, that the Solicitor knew what he was
doing, the spectators in the court-room applauded, creating quite a demon-
stration.

Mr. Arnold again eomplained of the conduet of the spectators in the court-
room. The Court gave no relief, exeept directing the Sheriff to find out who
was making the noise, to which the Sheriff replied that he ecould maintain order
only by clearing the court-room.

25. Because the Court erred in admitting, over the defendant’s objection,
made at the time the testimony was offered, that it was illegal, immaterial and
irrelevant, the introduetion of certain glass bottles containing partly digested
cabbage, which resulted from tests made on other parties by the witness, Dr.
Harris, wherein the cabbage which he claimed to be cooked the same as was
the cabbage eaten by Mary Phagan, after it had remained in the stomach of
such other parties from 30 to 50 minutes were taken out by means of a stom-
ach pump.

The purpose of these experiments was to show the state of digestion of
this eabbage in comparison with the state of digestion of the cabbage taken
from the stomach of Mary Phagan, so as to sustain the contention of the State
that Mary Phagan was killed within 30 or 40 minutes after eating the cabbage
and bread.

The Court admitted these samples of partly digested cabbage taken from
the stomach of others, as aforesaid, and in doing so, committed error for the
reasons above stated, and for the further reason that there was no evidence,
as the defendant’s counsel contend, that the same circumstances and condi-
tions surrounded these other parties in the eating and digestion of the eabbage
as surrounded Mary Phagan in the eating and digestion on her part and no
evidence that the stomachs of these other parties were in the same condition
as was Mary Phagan’s.

26. Because the Court, in permitting the witness, Harry Scott, to testify
over the objection of defendant, made at the time the testimony was offered,
that same was irrelevant, immaterial and not binding upon the defendant, that
he did not get any information from anyone connected with the National Pen-
eil Company that the negro Conley could write, but that he got his information
as to that from entirely outside sources, and wholly disconnected with the Na-
tional Peneil Company.

The Court permitted this testimony to be given over the objections above
stated, and in doing so0, for the reasons therein stated, committed error,

This was prejudicial to the defendant, because the negro Conley at first
denied his ability to write and the diseovery that he conld write was as the
State contended, the first slep towards connecting Conley with the erime, and
the Solicitor contended in his argument to the jury that the fact that the
Pencil Company authorities knew Conley could write and did not disclose
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that to the State anthorities, was a circumstance going to show the guilt of
Frank.

27. Because the Court permitted the witness, Harry Seott, to testify over
the objection of defendant’s counsel, made when the testimony was offered,
that the same was irrelevant, immaterial, illegal and not binding on the de-
fendant, that the witness first communicated Mrs. White’s statements about
seeing a negro on the street floor of the peneil factory on April 26, 1913, to
Black, Chief Lanford, and Bass Rosser, that the information was given to
the detectives on April 28th,

The Court, over the defendant’s objections, permitted the above testimony
to be given, and in doing so erred for the reasons above stated. This was
prejudicial to the defendant, because it was contended by the State that this
witness, Harry Scott, who was one of the Pinkerton detectives who had been
employed to ferret out the crime, by Frank acting for the National Peneil
Company, had not promptly informed the officials about the fact of Mrs.
White’s seeing this negro and that such failure was evidence pointing to the
guilt of Frank,

This witness was one of the investigators for the Pinkerton Detective
Agency, who was employed by Frank acting for the National Peneil Company
to ferret out this erime.

28. Because the Court permitted Harry Scott, a witness for the State,

to testify over the objection of the defendant, made at the time that same was

offered, that the same was irrelevant, immaterial, illegal and prejudicial to
the defendant; that the witness, in company with Jim Conley, went to the jail
and made an effort to see Frank. And that after Conley made his last state-
ment (the statement about writing the notes on Saturday) Chief Beavers,
Chief Lanford and the witness went to the jail for the purpose of confronting
Frank, That Conley went with them; that they saw the Sheriff and explained
their mission to him and the Sheriff went to Frank's cell; that the witness
saw Frank at the jail on May 3rd (Saturday), and that Frank refused to see
Conley only through Sheriff Mangum; that was all,

The Court, in admitting this testimony over the objections made, erred
for the reasons stated above. This was error prejudicial to the defendant,
because the witness Mangum, over the defendant’s objection, had already
been allowed to testify that Frank declined to see Chief Lanford, Chief Beav-
ers, the witness and Conley, except with the consent of his counsel or with
his counsel; and the Solicitor in his argument asserted that the failure of
Frank to see the witness while he was employed by the Pencil Company to
ferret out the crime in the presence of the negro and the two chiefs, was strong
evidence of his gnilt.

2. Beecause J. M. Minar, a newspaper reporter for the Atlanta Georgian,
was called by the defendant for the purpose of impeaching the witness George
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Bpps who claimed that on Saturday of the erime he accompanied Mary Phagan
from a point on Bellwood Avenue to the center of the city of Atlanta, by show-
ing that on April 27th at the house of Epps, he asked George, together with
his sister, when was the last time they saw Mary Phagan. In reply, the
gister of Epps said she had seen Epps on the previous Thursday, but the
witness Epps said nothing about having come to town with Mary Phagan the
day of the murder but did say he had ridden to town with her in the
mornings of other days oceasionally.

Upon eross examination, over the objection of defendant’s counsel made
when the cross examination was offered, that the same was irrelevant, imma-
terial, incompetent, prejudicial to the defendant, and not binding on the
defendant, the witness was allowed to testify that he went to the house of
Epps in his capacity of reporter; that one Clofine was the City Editor and
that the witness was under him and that Clofine was a constant visitor of
Frank at the jail

The Court admitted this testimony over the objections aforesaid and in
doing s0 erred. There was no evidence of any relationship between Frank and
Clofine which eould show any prejudice or bias in Frank's favor, even by
Clofine and certainly none on the part of the witness Miner.

¢

30. Beeause the Court erred in permiiting the witness Sechiff, to testify
over the objection of defendant made at the time the testimony was offered,
that the same was incompetent, irrelevant and immaterial, that it was not
Frank’s custom to make engagements Friday for Saturday evening, then go
off and leave the financial sheet that had to be over at Montag's Monday
morning not touched,

The Court permitted this testimony over the objection of defendant and
therein erred, for the reasons stated.

This was prejudicial, because it was the contention of the State that
Frank, contrary to his usual custom, made an engagement on Friday before the
crime to go to the baseball game on Saturday afternoon, leaving the finaneial
sheet unfinished, although such sheet ought to have heen prepared on Saturday
and sent to Montag’s to the general manager of the factory on Monday, The
only material issue was what took place Friday and Saturday and it was
wholly immaterial as to what his custom previous to that time had been.

d41. Beeause, during the trial the following colloguy took place between
the Solicitor and the witness Schiff :

Q. TIsn't the dressing room back behind these doors?

A, Yes, it is behind these doors.

Q. That is the fastening of that door, isn’t it?

.t‘!L, -VES.

(. And isn’t the dressing room back there then?

A. That isn’t the way it is situated.

(. Itisn't the way it is situated?

A. Tt is not, no, sir.
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Q. Why, Mr. Schiff, if this is the door right here and—

A. Mr. Dorsey I know that factory.

Q. Well, I am trying to get you to tell us if you know it; you have no
objection to telling it, have you!?

(Here objection was made by defendant’s connsel that Schiff had shown
no objection to answering the questions of the Solicitor and that such ques-
tions as the one next above, which indicated that the witness did object to
answering was improper. )

Mr. Dorsey: I have got a right to show the feeling.

The Court: Go on, now, and put your questions.

Mr. Dorsey: Have you any ohjections to answering the question, Mr.
Witness?

A. No, sir; I have not.

These comments of the Solicitor, reflecting upon the witness were objected
to and the Court urged to prevent such reflections. This the Court deelined to
do and allowed the Solicitor to repeat the insinuation that the witness was
objecting to answering him.

This was prejudicial error. The witness deserved no such insinuations
as were made by the Solicitor and in the absence of the requested relief by
the Court, the jury was left to believe that the reflections of the Solicitor
were just.

This witness was one of the main leading witnesses for the defendant, and
to allow him, movant contends, to be thus unjustly diseredited was harmful
to the defendant,

32. Because the Court erred in declining to allow the witness Miss Hall
to testify that on the morning of April 26th, and before the murder was
committed, Mr. Frank called her over the telephone, asking her to come to
the pencil factory to do stenographic work, stating at the time he called her
that he had so much work to do that it would take him until six o’clock to
get it done.

The defendant contends that this testimony was part of the res gestae

and ought to have been heard by the Court, and failure to do so committed
error.

33. Beeause, while Philip Chambers, a youth of 15 years of age, and a
witness for the defendant, was testifying, the following occurred:

Q. You and Frank were pretty good friends, weren’t you!?

A, Well, just like a boss ought to be to me.

Q. What was it that Frank tried to get you to do that you told Gantt
about several times?

A. I never did complain to Mr. Gantt.

Q. What proposition was it that Mr. Frank made to yon and told you
he was going to turn you off if yon didn’t do what he, wanted yon to?

A. He never made any proposition to me.

Q. Do you deny that vou talked to Mr. Gantt and told him about these
impruper proposals that Frank would make to you and told you that he was
going to turn you off unless you did what he wanted you to do?

A. I never did tell Gantt anything of the sort.
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(Ohbjection was here made by the defendant that the answer sought would
be immaterial.) ™ . ;

The Court: Well, I don’t know what it is, ask him the question,

(). Didn’t you tell Gantt the reason why Frank said he was going to turn
you off ¥

A. Mo, sir. I

(). Didn’t Frank tell you he was going to turn you off unless you would
permit him to do with you what he wanted to do?

A. No, sir. :
(). No such conversation ever oecurred !
A. No, sir.

. With J. M. Gantt, the man who was bookkeeper and was turned off
theret

A, No, sir, I never told him any such thing.

(). No such thing ever happened ?

A, No, sir,

Mr. Arnold: Before the examination progresses any further, I want to
move to rule out the witness said there wasn't any truth in it, but I want to
move to rule out the questions and answers in relation to what he said Frank
proposed to do to him—right now. 1 think it is grossly improper and grossly
immaterial ; the witness says there is no truth in it, but I move to rule it out.

Mr. Dorsey: We are entitled to show the relations existing between this
witness and the defendant, yonr Honor.

Mr. Arnold: We move to rule out as immaterial, illegal and grossly
prejudieial and as grossly improper, and the gentleman knows it, or ought to
know it, the testimony that I have called your Honor's attention to.

The Court: Well, what do you say to that, Mr. Dorsey? How is this
relevant at all over objection? .

Mr. Dorsey: We are always entitled to show the connection, the asso-
ciation, the friendship or lack of friendship, the prejudice, bias, or lack of
prejudiee and bias, of the witness, your Honor. You permitted them, with
Conley, to go into all kinds of proposals to test his memory and to test his
disposition to tell the truth, ete. Now I want to lay the foundation for the
impeachment of this witness by this man Gantt to whom he did make these
complaints,

The Court: Well, I rule it all out.

Mr. Arnold: It is the most unfair thing I have ever heard of, to try to
inject in here in this illegal way, this kind of evidence; any man ought to
know that it is illegal. It has no probative value, and has been brought in
here by this miserable negro and I don’t think any sane man on earth could
believe it. It is vile slander and fatignes the indignation to sit here and hear
things like this suggested, things that your Honor and everybody knows are
meompetent.

The Court: Well, I sustain your objection.

Mr. Arnold: Tf the effort is made again, your Honor, I am going to move
for a mistrial. No man can get a fair trial with such inuendoes and ingin-
uations as these made against him.

The Court: Have you any further questions, Mr. Dorsey !

Mr. Dorsey: That is all I wanted to ask him. I will bring Gantt in to
impeach him.,

The Conrt: Well, T have ruled that all out.

Mr. Dorsey: Well, we will let your Honor rule on Gantt, too.

The assertion by the solicitor that this witness did make the sugsested
complaints to Gantt, the insinuations involved in the questions of the solicitor
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that Frank had committed disgraceful and prejudicial acts with the witness
and the final assertion of the solicitor when the Court ruled it out that he
would introduce Gantt and let the Court rule on Gantt too, was highly preju-
dicial to the defendant. The Court erred in permitting the solicitor to make
the insinuations and to indulge in the threat that he would let the Court rule
on Gantt too, in the presence of the jury and without any rebuke on the part
of the Court. The Court erred in not formally withdrawing these insinua-
tions and assertions from the jury and in not of his own motion severely re-
buking the solicitor for his conduet. The mere ruling out of the testimony
was not sufficient. Nothing but a severe rebuke to the Solicitor-General would
have taken from the jury the sting of the insinuations and threats of the
solicitor,

34. Becanse, while Mrs. Freeman was on the stand, after testifying as to
other things she testified that while she and Miss Hall, on April 26th, were
at the restaurant immediately contiguous to the pencil factory, and after they
had left the factory at 11:45 o’clock, a. m., and had had lunch, that Lemmie
Quinn came in and stated that he had just been up to see Mr. Frank.

Upon motion of the solicitor this statement that he had been up to see
Mr. Frank was ruled out, as hearsay.

This statement of Lemmie Quinn was a part of the res gestae and was
not hearsay evidence and was material to the defendant’s eause. Lemmie
Quinn testified that he saw Mr. Frank in his office just before he went down
to the restaurant and had the conversation with Mrs. Freeman and Miss Tall ;
this testimony was strongly disputed by the solicitor. Lemmie Quinn's state-
ment that he was in Frank's office just before going into the restaurant was
of the greatest moment to the defendant, heeause it strongly tended to dispute
the contention of the State that Mary Phagan was killed between twelve and
half past.

The Court erred in ruling out and deelining to hear this, for the reasons
above stated. The testimony was relevant, material, and part of the res
gestae, and should have been sent to the jury.

35. Because the Court permitted, at the instance of the Solicitor-General,
the witness Sig Montag to testify over the objection of the defendant, made
when same was offered, that same was irrelevant, immaterial, incompetent ;
that the National Pencil Company employed the Pinkertons; that the Pinker-
tons have not heen paid, but have sent in their bills; that they sent them in
two or three times; that, otherwise, no request has been made for payment,
and that Pierce, of the Pinkerton Agency, has not asked the witness for pay.

In permitting this testimony to go to the jury, over the objections above
stated, the Court erred.

The introduction of this evidence was prejudicial to the defendant, for
the reason that the solicitor eontended that the pay due the Pinkertons by
the Pencil Company was withheld for the purpose of affecting the testimony
of the agents of that company.
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46. Because the Court permitted, at the instance of the solicitor the wit-
ness Sig Montag, to testify over the objection of defendant, made at th‘e time
the testimony was offered that same was irrelevant, immaterial, and inecom-
petent, that he got the reports made on the erime by the Pinkertons and that
they were made. That these reporis came gometimes every day and j;hen the;.',r
did not come for a few days and then came again. That he practically got
every day’s report; that he got the report about finding the hig stick and
about the finding of the envelope, that he got them pretty close after they
were made; that he knew about them having the stick and the euvci{.}pe
when he read the report. That he did not request Mr. Pierce, representing
the Pinkertons, to keep from the police and the aunthorities the finding of the
stick and the envelope,

The Court, over the objections of the defendant, on the grounds stated,
permitted this testimony to go to the jury and in doing so erred. :

This was prejudicial to the defendant because the solicitor insisted that
the finding of the envelope and stick were concealed from the authorities.

37. Because the Court erred in permitting the witness Lieech, a street
ear inspector, at the instance of the solicitor and over the objections of the
defendant that same was irrelevant, immaterial, and incompetent, to testify
that he had seen street ear men come in ahead of their schedule time. That
he had seen that often and had seen it last week. That he, Leech, had sus-
pended a man last week for running as much as six minutes ahead of time.
That he suspends them pretty well every week and that he suspends a man
for being six minuies ahead of time just like he would for being six minutes
late. It frequently happens that a street ear erew comes in ahead of time
and that they are given demerits for it and that he sometimes suspends them
for it. That the street car crews are relieved in the center of town ; that some-
times a erew is caught ahead of time when they are going to be relieved. That
it is not a matter of impossibility to keep the men from getting ahead of time,
although that does happen almost every day. That there are some lines on
which the erew does not come in ahead of time because they ean not get in.
It frequently happens that the English Avenue car cuts off the River car and
the Marietta ear. It often happens that these cars are cut off. That when
there 1s a procession or anything moving through town, it makes the crew
anxious to get through town, that they are punished just as mueh for coming
in ahead of time even a day like that as they would be any other day. They
do their best to keep the schedule, but in spite of it they sometimes get off.

The Court permitted the testimony of the witness Leech over the objection
of the defendant that the same was irrelevant, immaterial and incompetent,
and in doing so committed error.

This was prejudicial to the defendant, because the crew on the English
Avenue car upon which the little girl, Mary Phagan, came to town, testified
that she got on their car at ten minutes to twelve. That under their sehedule
they should reach the corner of Broad and Marietta Strects at 714 minutes
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past twelve. That they were on their schedule time on April 26th and did
reach that place at 12:07 or 12:0716. What other crews did at other times
or even what this crew did on other oceasions was wholly immaterial and in
no way illustrated just what took place on the trip wherein Mary Phagan
came to town. That other crews often came in ahead of time or that this
particular erew often came in ahead of time was wholly immaterial.

38. Because during the examination by Mr. Arnold, eounsel for the de-
fendant, of V. H. Kreigshaber, a witness for the defendant, there was laughter
in the andience, sufficiently generally distributed throughout the audience and
loud enough to interfere with the examination. The testimony elecited from
Kreigshaber was that Frank was a young man, and that Kreigshaber was
older, but he didn’t know how much older. Mr. Arnold ealled the Court’s at-
tention to the interruption for the purpose of obtaining some action from the
Court thereon.

The Court stated that if there was other disorder no one would be per-
mitted in the court room on the following day and requested the Sheriff to
maintain order.

The defendant says that tHe Court erred in not then taking radical steps
to preserve order in the court room and to permit the trial to proceed orderly
and that a threat to clear the court room upon the following day and the
request for the Sheriff to keep order was not sufficient for the purpose.

This was prejudicial to the defendant, because the laughter was directly
in derision of the defendant’s defense being made by his counsel.

39. Because the Court permitted, at the instance of the Solicitor, the
witness Milton Klein to testify, over the objection of the defendant, made
when the evidence was offered, that the same was immaterial, as follows :

“When the witness Conley was brought to the jail Mr, Roberts came to
the cell and wanted Frank to see Conley. 1 sent word through Mr. Roberts
that Frank didn’t care to see him. Mr. Frank knew that the detectives were
down there and afterwards they brought Conley up there and of course Mr.
Frank knew he was there. I knew and Mr. Frank knew he was there. Mr.
Frank was at one side and I acted as spokesman. Mr. Frank would not see
any of the city detectives. Frank gave as his reason for refusing to see
Conley with the detectives that he would see him only with the consent of
Mr. Rosser, his attorney. T do not know whether Mr. Frank sent and ot
Mr. Rosser or not., I told the detectives about sending and getting Mr.
Rosser’s consent. T think Mr. Goldstein was there and Seott and Black and
a half-dozen detectives, a whole bunch of them. I was there only onee when
Conley was there, that was the time when Conley swore he wrote the notes
on Friday. - When Conley ecame up there with the detectives, Frank’s man-
ner, bearing and deportment were natural. He considered Conley in the
same light he considered any other of the city detectives. T know that be-
canse I conferred with him about it and he said he would not see any of
the city detectives without the consent of Mr. Rosser; he considered Seott as
working for the city at that time. I sent word that he would not receive any
of the city detectives, Black or anyone of the vest of them. Frank considered
Seott with the rest of them, including him with the city detectives., He wonld
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not see anyone of the city detectives and that included Scott. Frank did
not tell me that, the inference was mine. Frank merely said he would re-
ceive none of the eity detectives without Mr. Rosser'’s consent, that was t_he
qubstance of his conversation. Mr. Roberts came up and announced the city
detectives; this was at Frank’s cell in the county jail.”’ R}

The Court permitted this testimony to go to the jury over the objections
made as above stated, and in doing so eommitted error.

This was especially prejudicial to the defendant, because the Solicitor,
in his argument to the jury stressed and urged upon the jury that this failure
of the defendant to, as he expressed it, face this negro Conley and the detec-
tives, even in the absence of his own counsel, was evidence of guilt.

40. Because the Court permitted Miss Mary Pirk to be asked the follow-
ing questions and to make the following answers on cross examination made

by the Solicitor:

(. You never heard of a single thing immoral during that five years—
that’s true? (Referring to the time she worked at the peneil factory.)

A, Yes, gir, that's true.

(). You never knew of his (Frank’s) being guilty of a thing that was
immoral during those five years—is that true?

A, Yes, sir.

(). You never heard a single soul during that time diseuss it?

A, No, sir.

(). You have never heard of his going in the dressing rooms there of
the girls?

A. No, sir.

). You never heard of his slapping them as he would go by?

A, No, sir.

Q. Did you ever see Mr. Frank go back there and take Mary off to one
side and talk to her?

A, 1 never seen it.

. That never oceurred?

A, 1 have never seen it.

. You never heard about the time that Frank had her off in the corner
there, and she was trying to get back to her work?

A. No, sir.

. You didn't know about that?
A, No, sir.

. That was not discussed?

A. No, sir.

These questions were asked over the objeetion of the defendant, because
even if the Solicitor's questions brought out that the witness had heard charges
of immorality against Frank, that her answers thereabout would have been
irrelevant and immaterial in this trial of Frank for murder. The fact that
Frank might have been frequently guilty of immorality could not be held
against him on a trial for the murder of Mary Phagan. Nor, ecould acts of
immorality with women be heard, even on cross examination, as evidence of
bad character and reputation, upon Frank’s trial for the murder of Mary
Phagan. Lasciviousness is not one of the character traits involved in a
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case of murder and can not be heard in a murder trial, even when the defend-
ant has put his character in issue.

4]1. Because the Court permitted the witness W. D. MeWorth to testify,
at the request of the Solicitor-General, over the objection of the defendant
made at the time the testimony was offered, that the same was immaterial.

“*Mr. Pierce is the head of the Pinkerton office here. I do not know
where he is; the last time I saw him was Monday evening, I do not know where
Mr. Whitfield is (Mr., Whitfield was also a Pinkerton man). I saw him the
last time Monday afternoon. I do not know whether Pierce and Whitfield are
in the city or not.”’

The Court admitted this testimony over the objections of the defendant,
made at the time the testimony was offered, for the reasons stated and in so
doing committed error. This was especially prejudicial to the defendant.
Pierce and Whitfield were part of the Pinkerton’s foree in the eity of Atlanta
and the inference of the solicitor was that he wished their whereabouts to be
shown, upon the theory that the Pinkertons were employed by Frank for the
National Pencil Company and that a failure on the part of Frank to produce
them would be a presumption against him, as he stated it, upon the well-known
prineiple of law that if evidence is shown to be in the possession of a party
and not produeced, it raises a presumption against them.

42, Because the Court permitted McWorth, at the instance of the Solici-
tor-General to testify over the objections of the defendant, made when the
evidence was offered, that the same was irrelevant, immaterial and illegal :

““I reported it (the finding of the club and envelope) to the police foree
about 17 hours afterwards. After I reported the finding, I had a further con-
ference with the police about it ahout four hours afterwards. I told John
Black about the envelope and the club. I turned the envelope and club into
the possession of H. B. Pierce.”’

The Court heard this testimony over the objection of the defendant, made
as above stated, and in doing so committed error, for the reasons herein stated.

This was prejudicial to the defendant, because the Solicitor-General con-
tended that his failure to sooner report the finding of the club and the en-
velope to the police were cirecumstances against Frank., These detectives
were not employed by Frank, but by Frank for the National Pencil Company,
and movant contends that he is not bound by what they did or failed to do.
The Court should have so instructed the jury.

43. Because the court permitted the witness Irene Jackson, at the in-
stance of the Solicitor-General and over the. ohjection of the defendant, that
the testimony was irrelevant, immaterial, illegal, to testify as follows:

). Do you remember having a eonversation with Mr. Starnes abont some.
thing that ocenrred.

A, Yes, gir.

Q. Now what was that dressing room ineident that you told him about
that time?

A, I said she was undressing.
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). Who was undressing !
A. Ermilie Mayfield, and I came in the room, and while I was in there,
Mr. Frank came to the door.

(. Mr. Frank came in the door?

A. TYes, sir.

). What did he do?

A, He looked and turned around and walked out.
(3. Did Mr. Frank open the door!?

A, Yes, he just pushed it open.

Q). Pushed the door open?

A, Yes, sir.

Q. And looked in?

A, Yes, sir,

Q. And smiled?
A. TIdon’t know whether, I never notiee to see whether he smiled or not,
he just kind of looked at us and turned around and walked out.

Q). Looked at you, stood there how long?

A. 1 dido’t time him; he just came and looked and turned and walked
ont,

(. Came in the dressing room?

A, Just eame to the door.

. Came into the door of the dressing room?

A. Yes

Q. How was Miss Ermilie Mayfield dressed at that time?

A. Bhe had off her top dress, and was holding her old dress in her hana
to put it on.

Q. Now, you reported that to the forelady there?

A. 1 did not but Ermilie did.

Q. Now did you talk or not to anybody or hear of anybody except Miss
Ermilie Mayfield talking about Mr. Frank going in the dressing room there
when she had some of her clothes off ?

A. T have heard remarks but I don’t remember who said them, or any-
thing about it

Q. (By Mr. Rosser): Was that before April 26th?

A, Yes, sir.

Q. Well, what was said about Mr. Frank going into the room, the dress-
ing room§

A. 1don’t remember.

Q. Well, by whom was it said?

A, 1don’t remember.

Q. Well, how many girls did you hear talking about it?

A. 1 don’t remember; I just remember I heard something about it twe
;;_1' three different times, but I don’t remember anything about it, just a few
imes,

Q. Was that said two or three different times?

A Isaid a few times, I said two or three times.

Q. How would the girls—she said she heard them talking about Mr.
Frank going in the dressing room on two or three different oceasions—well,
you know you heard them diseussing about his going in this dressing room on
fI]ﬁ‘EI:fH'. {icnasiuus, two or three different occasions, did youn?

. es.

Q. That is what you said, wasn’t it}

A, Yesg sir,
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Q. Now when was it that he run in there on Miss Ermilie Mayfield ¢

A, It was the middle of the week after we had started to work, I
don’t remember the time.

(. The middle of the week after you had started to work?

A, Yes, sir.

Q. Was that the first time you ever heard of his going in the dressing
room, or anyhody ?

Yes.

That was the first time?

Yes, sir.

Then that was reported to this forelady?

Yes, sir.

Then when was the second time that you heard he went in there?

He went in there when my sister was lying down. _
Your sister was lying down, in what kind of position was your sister?
She just had her feet up on the table.

Had her feet up on the table?

Had them on a stool, 1 helieve, I don’t remember.

A table or stool?

Yes, sir.

Was she undressed or dressed?

She was dressed,

Bhe was dressed ; do vou know how her dress was?

No sir, I didn’t look.

You don’t know that, you were not in there?

Yes, sir, I was in there, but I didn’t look.

Well, now, what did Mr. Frank do that time?

. 1 didn’t pay any attention to it, only he just walked in and turned
and walked out, looked at the girls that were sitting in the window, and
walked out.

. What did the girls say about that?

A. I don’t remember,

. Did they talk about it at all!

A. There was something said about it, but I don’t remember,

(. Well now did you or not hear them say that he would go in that room
and stand and stare at them?

A. Yes, sir, | have heard something, but I don’t remember exactly.

Q. Youn heard that; how often did you hear that talked?

A. I don’t remember,

). You don’t remember how often you heard them say he walked in there
and stood and stared at them?

A. I don't remember.

Q. You don’t remember that; well now, you said about three times those
things ocenrred, and you have given us two, Miss Mayfield and your sister
what was the other occasion?

Miss Mamie Kitehens.
Miss Mamie Kitchens?
Yes, sir.
Mr, Frank walked in the dressing room on Miss Mamie Kitchens?
We were in there, she and T.
You were in there and Mr. Frank came in there?
Yes, sir.
So that was the three times you know of yourself?
. . Yes, sir.
73
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€. Then did you hear it talked of?

A. 1 have heard it spoken of, but I don’t remember.

(). You have heard them speak of other times when you were not there,
is that eorrect?

A, Yes, sir. 3 2

(). How many times when you were not there? That is three times yon
gaw him: how many times did you hear them talk about it when you were
not theref :

A. T don’t remember.

(). What did they say Mr. Frank did when he would come in that dress-
ing room ?
I don’t remember,
Did he say anything those three times when you were there!
No, sir.
Was the door closed !
It was pushed to, but there was no way to fasten the door.
Pushed to, but no way to fasten it?
No, sir,
He didn’t come in the room?
He pushed the door open and stood in the door.
Stood in the door, what kind of a dressing room was that !
It was—just had a mirror in it; you mean to describe the inside?
Just deseribe it; was it all just one room?
Yes, sir, and there were a few lockers for the foreladies.
. A few lockers around the walls, a place where the girls changed their
street dress and got into their working dress, and vice-versa

A, Yes, sir.

. Now, what else did you ever see that Mr. Frank did except go in the
dressing room and stare at the girls?

A. Nothing that 1 know of.

(. When Mr. Frank opened the door, there was no way he could tell
before he opened the door what condition the girls were in, was there?

A, No, gir,

Q. (By Mr. Arnold): He didn’t know they were in there, did he?

A, Idon't know,

(. That was the dressing room and the usual hour for the girls to attend
the dressing room, wasn’t it?

A, Yes, sir.

. Undressing and getting ready to go to work?

A. Yes, sir.

Q. Changing their street clothes and putting on their working clothes,
that is true, Miss Jackson?

A. Yes, sir,

Q. That was the usual hour; you had all registered on or not, before you
went up into this dressing room?
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A, Yes, gir.

Q. And Mr. Frank knew the girls would stop there?

A, Yes, gir. ;

Q. After registering?

A, Yes, sir.

Q. Now, did you hear or not any talk about Mr. Frank going around and

putting his hands on the girls?
A, No, gir,
Q. Was that before or after he had run in the dressing room !
A, T don’t remember,
T4

Well, he pushed the door open and stood in the door, did he?

Stood in the door.

Looked in and smiled?

Yes, sir.

Didn't you say that?

I don’t remember now, he smiled or made some kind of a face which
like a smile, like smiling at Ermilie Mayfield.

At Ermilie Mayfield, that day she was undressed !

But he didn’t spealk, yes sir.

He didn™t say a word, did he?

No, sir.

Did he say anything about any flirting !
. Not to us, no, sir.

These questions and answers were objected to for the reasons above stated,
and for the further reason that a statement showing improper conduct of
Frank in going into the dressing rooms with girls, while improper, was in-
tended to ereate prejudice against him and in no way elucidated the question
as to whether he was or was not the murderer of Mary Phagan,

Movant contends that the aect that the defendant had put his char-
acter in issue is no reason why reported or actual facts of immorality should
be admitted in evidence over his objeetion. The defendant’s reputation or
character for immorality or loose conduct with women are not relevant sub-
jects for consideration in determining whether the defendant has or has not
a good character when such good character is considered in connection with
a charge for murder.
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44, Because the Court permitted the Solicitor to ask and have answered
by the witness Harlee Branch the following questions, said guestions and
answers dealing with an incident oceurring at the peneil factory, wherein
Conley, after having made the third affidavit in the record purported to re-
enact the oceurrence between himself and Frank on April 26th, wherein the
body of Mary Phagan was taken from the office floor to the cellar of the

factory:

Q. Now, Mr. Branch, take this stick and that picture, and take up Con-
ley now, and give every move he made?

A, Am I to give you the time he arrived there? (Penecil factory.)

Q. Yes, give the time he arrived.

A. T will have to give that approximately ; I was to be there at 12 o’clock,
and I was a few minutes late, and Conley hadn’t arrived there then, and we
waited until they brought him there, which was probably ten or fifteen
minutes later: the officers brought Conley into the main entrance here and to
the stairease, I don’t know where the staircase is here—yes, here it is, (indicat-
ing on diagram) and they carried him up there, and they told him what he
was there for, and questioned him, and made him understand that he was to
re-enact the pantomine.

Q. Just tell what Conley did?

A, After a few minutes conversation, a very brief conversation, Conley
led the officers back here and turned off to his left to a place baclk here, T guess
this is it (indieating on diagram) right where this is near some toilets, and he
BAYE:
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Q. Go ahead.

A, He was telling his story as he went through there, and he said when
he got up there, he went back and he said he found this body back in that
place. :

). Go ahead and tell what he said and did. ]

A, IIe was talking comstantly all the time, T don’t know how he made
out a part of his story,

(). Go ahead now, and state what Conley did and said as he went through
that factory?

A, Well when he got back —. After reaching this point at the rear left
gide of the factory, described the position of the body, as he stated it, he stated
the head was lying towards the north and the feet towards the south, as in-
dicated, and there was a cord around the neck.

3. State what he said, what he said Mr. Frand did and said.

A. He didn't state how long it took for the varions movements.

Q. (By the Court): Did you time it?

A, No, sir, 1 know the time I arrived there and the time I left the factory.

(. TFirst, I want you to state what he said he did, and what he said Mr.
Franl did, and then come up on the time business.

A, I don’t quite understand what I am to do.

Q. Just go ahead and tell what Conley said he said, and what Conley
said Mr. Frank said, and show what Conley did the day you were over there,
take it up right back here where the body was and go on with it, leaving out
however, what he said about the cord and all that.

A. He said when he found the body, he came up to Mr. Frank, called
to him from some point along here, I should judge (indicating on diagram), I
don’t understand this diagram exactly, and told him the girl was dead, and
I don’t know exactly what Mr. Frank said, I will try to eliminate as much of
that conversation as I can. Anyhow, he said he came on up where Mr. Fank
was, and that he was instructed to go to the eotton room, where he showed
us, I don’t know, it must be on the same side of the building, about here, I
judge, (indicating) and he went in there, he showed us the cotton room, and
he said he went back, and he did go back, lead us back, and told about taking
up the body, how he brought it on up on his shoulder, and then in front of a
little kind of impression of the wall, said he dropped it, and he indicated the
place, and then he came up and told Mr, Frank about it, that he wonld have
to come and help him, or something like that, and that Mr. Frank came back
and took the feet, I believe, he said, and he took the head, and they brought
the body up to the elevator and put it on the elevator,

Q. (By the Court) : Was he going through all that thing?

A. TYes sir, he was enacting this all the time, and talking all the time.
He described how the body was put on the elevator, and he said Mr, Frank
run the elevator down, and he went on down the elevator.

Q. (By the Court): Did he go down in the elevator?

A.  On this trip, yes, sir, he went down in the elevator to the basement,
and he said Mr. Frank helped to take the body out, and they dropped it there,
and Mr. Frank told him to take it up and carry it back, and he put the body
on his shoulder and carried it back to this sawdust which is away back here,
and that he came on back and there was something in here which he said he
’rllrm-.: on this trash pile, and Mr. Frank was up, he said, in the cubby hole,
he said, somewhere back there, and later he led us up there, and that Mr.
Frank told him to run the elevator up, so Conley and the officers and the
rest of us who were with him eame up on the elevator, and when they got
to the first floor, just before getting to the first floor, he said this was where
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Mr. Frank got on the elevator, Mr. Frank was waiting there for him; then
they brought the elevator on up to the second floor, and he had them to stop
the elevator just, I suppose, a foot, or a little more below the landing, and he
said Mr. Frank jumped off when the elevator was about that point, and after
getting up, he said Mr. Frank went around the elevator to a sink that he
showed us back of the elevator, to wash his hands, and he waited out in front,
and he said he shut off the power while Mr. Frank was gone around there,
and when Mr. Frank eame back, they went in the office, and he led us in the
office through—there is an outer office there, and he come in this way, and
come through in this office back there, this inner office, and he indicated Mr.
Frank's desk and a desk right behind it, T presume this is the two desks
(indicating) that Mr. Frank sat down in a chair at that desk, and he told him
to sit at this other desk, and Mr. Frank told him to write some notes, and
he was asked by some of the officers to write what Mr. Frank had told him
to write, and he sat down there and wrote one note, and I believe—I know
he wrote one note, and I don't know whether he wrote one or two, and
that Mr. Frank handed him some money and that later he took it back, and
I don’t remember whether he gave him the ecigarettes and money before or
after this, I don’t recall. Anyway, when he was in there, after he had
written the notes for the officers, I found it was time for me to get in the
office with my copy, he hadn’t finished, he was still sitting there, and I tele-
phoned into the office for relief, someone to relieve me, and 1 went to the
office, and T left him there in this office, and T went in.
. What time was it when Conley got there?
1 should judge it was a quarter past twelve, I didn’t look at my wateh.
A quarter past twelve, what time did you get there?
I must have gotten there five minutes before he did.
Then what time did youn leave!
1 left about one o'clock.
What time did he begin t
. They rushed him right up the steps and probably two or three min-
ntes after he got up there, he began this enactment, and he went very rapidly,
in fact, we sort of trot to keep behind him.

Q. You say you did keep behind him, were any questions asked him
during that?
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A. Constantly, yes, sir.

. How many people were asking him questions.

A, Well, I suppose four or five of the officers.

Q. How much of the talking that Conley did have you eut out?

A, Well, T have cut out a good deal, 1 have no way of indicating how
mueh.

(. Well, did he do or not more talking that you have stated !

A, A great deal more.

(). A great deal more? How much more would youn say

A. 1 have no way of estimating, he was talking constantly, except when
he was interrupted by questions.

Q. Now, Mr. Branch, do yon know the amount of time that Conley spent
in this? First, you say you got there at a gquarter past twelve, did you?!

A, Ididn’t time it, but it must have been, because I was endeavoring to
get there at twelve o’clock, and when I got to the office from police station,
it was five or ten minutes after twelve, and 1 walked down just about a
block and a half,

Q. And Conley got there at what time?

A, He eame just, I should say, five minutes after I did, not longer than
five minutes.
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Q. Not longer than that, and he got there at 12:20, then: and what time
did you go away?

A, T left a little after one.

Q. How much after one?

A, I do not know, probably five or ten minutes.

(). One-ten then; now, how mueh of the time during that time you were
there did it take Conley to act what he acted, leaving out the conversation
he had with the different men?

A. That would be a diffieult thing for me to estimate, while he was act-
ing, he was acting very rapidly, he kept us on the run.

(). All right ; now, leave out now the time that it tool this man to answer
the questions that were put to him by yourself and other men that acecom-
panied him through there, leave that out now and give us your best opinion as
to how long it took Conley to go through that demonstration?

A, There was no way to do that, there was no way to disassociate the
time, and find out the difference between the two, between the time he was
acting and talking; I didn’t attempt to do that; in fact, the only time I was
interested in was the time I would have to get back to the office.

. You got to the office, you say about 1:10¢

A, Yes, sir.

3. What time, then, you say, about, you left the pencil factory?

A. I left the pencil factory between five and ten minutes after one.

Q. You left the pencil factory then at about 1:10%

A. Yes, between 1:05 and 1:10,

The defendant objected to this testimony, because (a) this so-called ex-
periment made with Conley was solely an effort upon his part to justify his
story; (b) the sayings and acts of Conley, testified about as aforesaid were
the sayings and acts of Conley, not under oath, had and made without the
right of cross examination, the net result of which is but a reptition of Con-
ley’s story to the jury, without the sanction of an oath, and without eross
examination. That Conley went to the factory immediately after making his
last affidavit; that that last affidavit is not the way he tells the story on the
stand ; that he tells it wholly differently on the stand: at least differently in
many particulars; that it can not help the jury for Conley to go and illus-
trate that affidavit when he says now on the stand that much of it was a lie,
and that it did not happen that way at all; that this evidence was of another
transaction, not binding on this defendant.

45. Because the Court declined to allow Dr. David Marx to give testi-
mony in behalf of the defendant as to the character of the Jewish organiza-
tion known as B’Nai Brith. Defendant’s counsel stated at the time that
Dr. Marx would testify that while the B’Nai Brith was an international J ewish
charitable organization, its charity did not extend to giving aid to persons
charged with a violation of the criminal law, as was Mr. Frank in this case.

The State objected to permitting Dr. Marx to make the answer sought,
and the Court declined to permit the testimony to go to the Jury.
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46, Because the Court permitted the witness Mrs. J. J. Wardlaw, who
before her marriage was Miss Lula M¢Donal, to be asked by the Solicitor-Gen-
eral the follownig questions and to make the following answers:

Q. You never knew of his improper relations with any of the girls at
the factory?

A, No, sir.

Q. Now, did you ever, do you know, or did you ever hear of a girl who
went with Mr. Frank on a street ear to Hapeville the Saturday before Mary
Phagan was murdered !

A, No, sir,

). On the same street car with Hermes Stanton and II. M. Baker and
G. 8. Adams?

A, No, sir.

(). And about his putting his arm around her and trying to get her at
various places to get off with him?

A, No, =ir.
Q. And go to the woods with him?
A. No, sir.

Q. She was a little girl that got on at the corner of Forsyth and Hunter
Btreets, there where the car passes?

A. No, I don’t know that.

Q. You never heard of it at all?

A. No, sir.
Q. The Saturday before?
A, No, sir.

Q. Yon say yon have never heard of any act of immorality on the part
of Mr. Frank prior to April 26, 19131

A, No, sir, I did not.

Q. You never talked with Hermes Stanton or H. M. Baker, the conductor
or motorman ?

Q. T will put it that way then, you never heard that, the Saturday before
little Mary Phagan met her death, Mr. Frank went out on the Hapeville ear
on which Hermes Stanton and H, M. Baker were in charge, and that he had
his arm around the little girl, and that he endeavored at various places to get
that little girl to get off the car and go to the woods with him?

- A, No, sir.

Q. Yon never heard such a statement as that at all by anybody?

A, No, sir, I did not.

The defendant objected to the above questions made by the Solicitor-Gen-
eral, beeause while the witness denied any knowledge by hearsay or otherwise
of the wrong asked about, the mere asking of such questions, the answers to
which must have been irrelevant and prejudicial was harmful to the defenﬁ?ﬂt,
and the Court erred in permitting such guestions to be asked, no matter what
the answers were.

The Court further erred because, although the defendant had put his
character in issue, the State conld not reply by proof or reputation of improper
or immoral conduct with women. The reputation for lasciviousness is not
involved in that general character that is material where the eharge is murder,
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47. Because the Court permitted the witness, W. E. Turner, at the in-
stance of the Solicitor and over the objection of the defendant made at the
time the evidence was offered that same was irrelevant, immaterial and dealt
with other matters than the issues involved, to testify:

“I saw Mr. Frank talking to Mary Phagan on the second floor of the
factory about the middle of March. Frank was talking to her in the back
part of the building. It was just before dinner. 1 do not know whether
anybody was in the room besides Mr. Frank and Mary. After I went in
there two young ladies came down and showed me where to put the peneils.
Nobody was in there but Mr. Frank and Mary at the time I went in there.
Mary was going to her work when Mr. Frank stopped to talk to her. Mary
told him that she had to go to work. Mr. Frank was talking about he was
the Superintendent of the pencil factory. He told her that he was the Super-
intendent of the peneil factory and that he wanted to speak to her and she
told him she had to go to work and I never did hear any more replies from
either one. Ileft just when she told him she had to go to work. Mary backed
off and Frank went on towards her talking to her. That was before I left,
was when she backed off, and the last words I heard him say was he wanted
to talk to her. Mary did not stand still; she moved backward about 314
feet. While she was going backwards Mr. Frank was talking to her and
walking towards her. Mr. Frank said ‘T am the superintendent of the pencil
factory and I want to speak to you,” and Mary said, ‘I have got to go to
work.” '

The Court, over the objections made as is above stated, permitted this
testimony to go before the jury and in so doing committed error, for the rea-
sons above stated.

This was prejudicial to the defendant, because the transaction testified
about was a transaction distinet from those making the issues in the present
case, threw no light on that trial and tended to prejudice the jury against
Frank upon the theory that he was seeking to be intimate with this little girl,

48. Because the Court erred in admitting to the jury, over the objection
of defendant’s counsel, made at the time the evidence was offered that the same
was irrelevant, immaterial, dealt with collateral matters to the confusion of
the issues on trial, the following extracts from the minutes of the Board of
Health of the State of Georgia:

““The President then addressed the Board at length on his reasons for
thinking that the Secretary should be requested to resign, the subjects dealt
with being too enormous and too lengthy to be included here in their entirety.
After the President’s address, the Board adjourned and reassembled again at
four o’clock in the afterncon, at which time Dr. Harris® side of the contro-
versy was heard,”’

“The President (of the Board, Dr. Westmoreland), then addressed the
Board at length on his reasons for thinking that the Secretary should be
requested to resign, the subjects dealt with being too numerous and too
lengthy to be included here in their entivety. After the President’s address,
the Board adjourned and reassembled again at four o’clock in the afternoon,
at which time Dr. Harris' side of the controversy was heard.”’

“The Secretary not having been present at what transpired following this
was not in a position to take note as to the proceeding, but was informed hy
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the members on adjournment that it was their wish that he should still con-
tinue as Secretary and Director of the Laboratory. ™

**The President then made a short statement in support of his protest
against the Secretary, and reiterated some of the charges made at the pre-
vious meeting, and in addition, made ohjection against the Seeretary’s action
in gending out antitoxine No. 64, which had been shown by tests made in
Washington to be of less potency than it was originally labelled and also con-
demning the Secretary for replacing Dr. Paullin and personally taking up
the investigation of the malarial epidemic around the pond of the Central of
Georgia Power Company. The President then stated that he would publish
the charges against the Seeretary if the Board did not take such action regard-
ing them as he thought right and proper. At the conelusion of the President’s
address, a talk was made by Mr. Doughty, in which he took exception to the
former’s attitude, and insisted—"’

At the conclusion of the President’s address a talk was made by Mr.
Doughty, in which he took exeeption to the former’s attitude, and insisted
that every member of the Board wished to do what was best for the State
Board of Health and the people of Georgia, and that everyone connected with
the Board of Health should be willing to bow to the decision of this hady.
He deprecated strongly the idea of giving to the press charges the publication
of which could do no good, and whieh could only result in harm.®’

““On the President and Secretary being recalled an hour later, the Presi-
dent pro tem. Mr. Benediet, read the following resolution, which had been
unanimously adopted by the Board on motion of Mr. Harhin, seconded by
Dr. Brown, the resolution having been drawn by a committee appointed by
the Board, consisting of Doetors Benedict, Taylor and Doughty.”’

“That the committtee appointed to frame a resolution expressing the opin-
ion of the Board with regard to the charges preferred against the Secretary
by the President of the Board in a report to the Governor, and upon which
they are called upon to aet, heg to report as follows:

“"Resolved, That the members of the Board present, after carefully con-
sidering the charges and all evidence in its possession, unanimously agree that
while there have been certain slight irregularities in the conduct of some
departments of the laboratories of the State Board of Health, which should
he corrected, ihese irregnlarities have not been so important in charactr or
result as to eall for or warrant the discontinuance of Dr. Harris as Seeretary
and director of laboratories as demanded by the President. The Board fur-
ther directs that a copy of this resolution be transmitted to the Governor,”

Following the reading of this resolution, Dr. Westmoreland tendered his
resignation as President of the Board, a copy of which follows:

‘‘Atlanta, Ga., Sept. 25th, 1911,

*‘To the members of the Georgia State Board of Health, Atlanta, Ga.
Gentlemen: I hereby tender you my resignation to take effect at this meet-
ing. Thanking you for the courtesies extended me, and for the honor eon-

ferred on me in the past, I am, very sincerely yours, W. F. Westmoreland,
President.”’

“‘Now, on pages 164 and 165; that is the letter to the Governor, adopted
by the Board, and sent to his Excellency, John M. Slaton, Governor, At-
lanta, Ga.”

The Court admitted these extracts from the minutes over the ohjections
of defendant, as above stated, and in so doing committed error for said reazons.
This was prejudicial to the defendant and took the minds of the jury
from the issues on the trial and centered them upon a medical row had between
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Dr. Westmoreland who had onee been president of the State Board of Health
and Dr. Harris, who had been and was its Secretary. This row between the
doctors stated is utterly immaterial and irrelevant and was harmful to the
defendant because it tended to diseredit the testimony of Dr. Westmoreland
who resigned from the Board and to sustain the testimony of Dr. Harris., who
remained as Secretary of the Board after Dr. Westmoreland's resignation.

49, Beeause the court permitted the witness E. H. Pickett to testify over
the objection made when the testimony was offered that it was wholly and
entirely irrelevant, immaterial, incompetent, illegal, dealt with transactions
between other parties, threw no light on the issues involved and did not bind

the defendant, to testify :

‘i )finola MeKnight at first denied that she had heen warned by Mrs. Selig
when she left to go to the solicitor’s office on May 3rd not to talk about the
case, that when asked she stated that she was on that date instrueted not to
talk. At first, Minola stated that her wages had not been changed by the
Seligs, that she was receiving the same wages as before the erime. At first she
said her wages hadn't been changed and then she said her wapges had been
raised, just what I can’t remember because it varied from one week to an-
other; she said the Selig family had raised her wages. The only statement
she made about Mrs. Frank giving her a hat was when she made the affidavit,
we didn’t know anything about that hat before.’’

The Court permitted this testimony to go to the jury over the objections
above stated and therein erred. The Court stated that he admitted this testi-
mony on the idea that the ground of impeachment for Minola MeEnight had

been laid.

This testimony was prejudicial to the defendant, becanse the Court in
admitting it, left the jury to consider the statements of Minola MeKnight, that
Mrs. Selie had instructed her not to talk, that the Seligs since the erime had
raigsed her wages; that Mrs, Frank had given her a hat,

2. Because the Court permitted the witness J. . Hendricks to testify,
at the instance of the solicitor and over the objeetion of the defendant, that
the same was irrelevant, incompetent and immaterial, that:

“l am a motorman for the Georgia Railway & Power Company, running
on April 26, 1913, on Marietta to Stock Yards and Decatur Street car. The
Cooper and English Ave. run is on the same route from Broad and Marietta
Street to Jones Ave. Prior to April 26, 1913, the English Ave. car with Mathes
and Hollis on it did run to Broad and Marietta Streets ahead of time; how
mueh ahead I ean not say positively. About April 26th and subsequent thereto
Mathes and Hollis, in charge of the English Ave. car, ahout twelve o’clock
when they were due to get off at dinner did come in ahead of time. I have
seen them two or three times ahead of time. At the time they were relieved,
I ot to Broad and Marietta streets about 12:06. When I would get there on
schedule time, I don’t know where Mathes and Hollis were, they should have
been coming in. When Hollis would be at the corner of Broad and Marietta
streets, and his car would not be there and my car would be on time, Hollis
would leave Broad and Marietta street for dinner on my ear.”’
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The Court permitted this testimony to go to the jury over the objections
above stated and in doing so committed error for the reasons stated. Movant
contends that this was prejudicial to the defendant because it was a material
matter to determine at what time his car got to Marietta and Broad streets on
the day of the murder, and it confused and misled the jury to hear testimony
as to when he got there upon days other than the day of the murder.

01, Beeause the Court permitted the witness J. C. McEwen, at the in-
stance of and over the objection of defendant that the same was immaterial,
ineompetent and irrelevant, to testify:

“I am a street car motorman. Previous to April 26th I ran on the
Cooper Street route something like two years. On April 26th, 1913, 1 was
running on Marietia and Decatur Streets. The Cooper Street car or English
Ave. car run by Hollis and Mathis was due in town at seven minutes after the
hour; the car 1 was running was due at 12:10. The White City ear got into
the center of town at five minutes after the hour. About April 26, 1913, the
Cooper Street car or English Ave. car frequently eut off the White City ecar
due in town at 12:05. The White City ear is due there before the English Ave.
car; it is due five minutes after the hour and the Cooper Street ear is due
geven minutes after the hour. In order for the English Ave. ear to cut off the
White City car, the Cooper Street car would have to be ahead of {ime, that
ig, the English Avenue ear would have to be ahead of time. If the White City
car was on time at 12:05, the English Ave. ear would have to get there hefore
that time to eut it off. That happens quite often. I do know that the ear
that Mathis and Hollis were running did eome into town ahead of time very
often, especially if it is a relief trip. I have known it to be four or five
minufes ahead of time,”’

The Court admitted this testimony over the objections above made and in
doing so0 committed error for said reasons.

This was prejudieial to the defendant, becanse it was material to his de-
fense to show, as sworn to by the conductor and motorman, that the English
Ave. car reached the eorner of Broad and Marietta streets at 12:07, and it
misled the jury to admit evidence tending to show that at other times this
same car run by Mathis and Hollis reached the eity ahead of time,

Nor would it be material for the purpose of contradicting the motorman
who swore that he did not run ahead of time any time for whether he ran
ahead of time at other times would be immaterial, and a witness can be im-
peached only as to misstatements of fact material {o the issues in the case.

52. Because the Court permitted, at the instance of the solicitor and
over the objection of the defendant, made when the evidence was offered, that
same was irrelevant, immaterial and incompetent, the witness Henry Hoffman,
to testify as follows:

“I am an inspector for the Georgia Railway & Power Co. I know Mathis,
the motorman who runs on the English Ave. car. He is under me a part of
the day. He was under me on April 26th, from 11:30 a. m. to 12:07 p. m.
Under the schedule, his car is due at the junetion of Broad and Marietta Sts,
at 12:07. Prior to the beginning of this trial, T have known Mathis’ ear to eut
off the Fair Street ear. Under the scedule for the Fair St. ear, it arrives in
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the center of town, junction of Broad and Mariettar, at1 12:05. At the time
Mathis was running ahead of this Fair Etrefzt ear, which is due at 12 .:[}5 at the
junction of Marietta and Broad Sts., the Fair Street car meId be on its sf:rhed_
ule. I have eompared my wateh with Mathis® wateh prior to April 26th,
There was at times a difference of from 20 to 35 or 40 seconds. Wer wera hc:‘t]}
supposed to earry the right time. When I c-.m:fparerl my watch with I'r'[aﬂr._la’
I suspect mine was eorrect, as I just had left it the day I lncrk‘ed zft Mathis
wateh, and mine was 20 seconds difference, and I had gotten mine from Fred
Williams that day. His wateh was supposed to compare with the one at the
barn. T called Mathis’ attention to running ahead of time once or twice that
T know of. Men coming in on relief time at supper and dinner, coming to the
junction of Broad and Marietta, customarily come in ahead of time.”

The Court admitted this testimony over the objections above made, and
in doing so committed error for said reasons.

This was prejudicial to the defendant, because it was material to his
defense to show, as sworn to by the eonductor and motorman, that the English
Ave. car reached the corner of Broad and Marietta Streets at 12:07, and it
misled the jury to admit evidence tending to show that at other times this
same car run by Mathis and Hollis reached the eity ahead of time.

INnr wounld it be material for the purpose of contradicting the motorman
who swore that he did not run ahead of time any time, for whether he ran
ahead of time at other times would be immaterial, and a wilness can be im-
peached only as to misstatements of fact, material to the issues in the case.

3. DBeecause the Court permitted the witness J, M. Gantt, over the objec-
tion of the defendant, made when the evidence was offered that the same was
irrevelant and immaterial, to testify substantially as follows:

“The elocks of the peneil ecompany were not accurate, They may vary
all the way from three {o five mirutes in 24 mours,”

The Court admitted this testimony over the objections made and in
doing so committed error, for the reasons stated.

This was prejudieial to the defendant, beeause whether the clocks were
or were not accurate on April 26th was material to hiz defense, The witness
Gantt had not worked at the factory for three weeks and the faet that the
clocks were not keeping aceurate time three weeks before the trial was imma-
terial, and the evidenee thercon tended to mislead and confuse the jury.
Gantt had not worked at the factory during the three weeks just prior to

the erime, and his testimony as to the clocks related to the time he did work
at the factory.

o4, Because the Court permitted the witness Seott to testify in behalf
of his Agency, aver the objection of the defendant, that the same was irrel-
evant Immaterial and incompetent, substantially as follows:
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“1 got hold of the information about Conley knowing how to write
throngh my operatives that I had investigating while I was out of town.
MeWorth told me in person when 1 returned,’’

The Court permitted this testimony over the defendant’s objections, as
above stated, and in doing so committed error. This was prejudicial to the
defendant, becanse the solicitor contended that the failure of Frank to report
the faet that Conley could write, was a circumstance against Frank's inno-
cence, and he songht to show by the above testimony that the detectives were
forced to get that information from someone other than Frank.

35. Becaunse the Court permitted the witness L. T. Kendrick over the
objection of the defendant, made at the time the evidence was offered that
the same was irrelevant, immaterial and incompetent, to testify substantially
as follows:

“‘The clock at the peneil factory, when I worked there, needed setting
about every 24 hours. You would have to change it from about three to five
minutes, I reckon.”

The Court permitted this testimony to be heard over the above stated
objections of the defendant, and in doing so eommitted error.

Kendricks had not worked at the factory for months and whether or
not the clock was correct at that time was immaterial and tended to confuse
the jury in their effort to determine whether or not the clock was aeeurate
upon the date of the tragedy.

26. Beecaunse the Court, over the objection of the defendant made at the
time the evidence was offered that the same was irrelevant, immaterial, incom-
petent, illegal and prejudicial to the defendant, permitted the witnesses, Miss
Maggie Griffin, Miss Myrtie Cato, Mrs. C. D. Donagan, Mrs. H. R. Johnson,
Miss Marie Karst, Miss Nellie Pettis, Miss Mary Davis, Mrs. Mary E. Wallace,
Miss Carrie Smith and Miss Estelle Winkle to testify that they were aec-
quainted with the general character of Leo M. Frank prior to April 26, 1913,
with reference to laseiviousness, and his relations to women and girls and
that it was bad.

The Court admitted this evidence over the objections above stated, and in
doing so erred for the reasons herein stated.

In determining general character in cases of murder, lasciviousness or
misconduet with women is not one of the traits of character involved. The
traits of character involved are peacableness, gentleness, kindness, and it is
utterly immaterial to prove bad character for laseivionsness in a murder
trial,

To permit this evidence was highly prejudicial to the defendant. Tt
attacked his moral character and while such attack would not tend to con-
viet him of murder nor show him a person of such character as would likely
commit murder, its introduction prejudiced the jury against him.
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57. Because the Court permitted the witness Miss Dewin‘a Hewel?, mfer'
the objection of the defendant that the same was irrelevant, 1mmaterlsfl, -
:mmpml;ent, illegal and dealt with separate and distinet matters and issues

this ease, to testify:
fmm“] am now staying in the Station House. Before I came t-? Atlanta to
testify I was in Cincinnati, Ohio, in the Home of the Good Shepherd. I
worked at the Pencil Company during February and Mgarch. 1913, T quit
there in March. I worked on the fourth floor and worked in the metal room,
too. I have seen Mr. Frank hold his hand on Mary's shoulder. He would
stand pretty close to Mary when he would talk to her, he would lean oyer

in her faee.”

The Court permitted this testimony over the objection of the defendant,
made as is above stated, and in doing so committed error. This was prejudicial
to the defendant, beecanse it was introdueed to show an effort to be criminally
intimate with Mary and inflamed and misled the jury.

58. Because the Court permitted the witness, Miss Cato, over the ob-
jeetion of the defendant that the same was incompetent, illegal and imma-
terial, to testify substantially as follows:

“I know DMiss Rebeeca Carson, I have seen her go twiee into the private
ladies’ dressing room with Leo M, Franl. ™

The Court permitted this testimony over the ohjection of the defendant
made as iz aforesaid and in doing so committed error. The Court stated that
this evidence was admitied to dispute the witness they had called.

It was wholly immaterial to the issues involved in this case whether Frank
did or did not go into a private dressing room with Miss Carson. Tt did, how-
ever, prejudice the jury as indicating Frank's immorality with reference to
women.

2. Because the Court erred in permitting the witness Maggie Griffin
to testify over the objection of the defendant made when the testimony was
offered that the same was immaterial, illegal, and incompetent, to testify
substantially as follows:

“I have seen Miss Rebecea Carson go into the ladies’ dressing room on
the fourth floor with Leo M. Frank. Sometimes it was in the evening and
sometimes in the morning during working hours. I saw them come in and saw
them come out during working hours.”

The Court permitted this testimony to go to the jury over the objection
of the defendant made as is aforesaid and in doing so committed error. The
Court stated that this evidence was admitted to dispte the witnesses they
had ealled.

It was wholly immaterial to the issues involved in this case whether
Frank did or did not go into a private dressing room with Miss Carson, it did,
however, prejudice the jury as indicating Frank’s immorality with reference
to women,
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60. Because the Court refused to give the following pertinent legal
charge in the langnage requested:

““The jury are instructed that if under the evidence they believe the
theory that another person committed this erime is just as reasonable and
just as likely to have occurred as the theory that this defendant committed
the erime, that then the evidence would not in a legal sense have excluded
every other reasonable hypothesis than that of the prisoner’s guilt and you
should acquit him,*’

This request was submitted in writing and was handed to the Court
before the jury had retired to consider of their verdict and before the Court
began his charge to the jury.

This request was a legal and pertinent one, particularly adjusted to the
facts of the case and should have heen given, and the Court in declining to
give it committed error, although the general prineiple involved might have
been given in the original charge.

61. Because the Court refused to give the following pertinent legal
charge in the langunage requested:

“If the jury believe from the evidence that the theory or hypothesis
that James Conley may have commiited this erime is just as reasonable as
the theory that the defendant may have committed this crime, then, under
the law, it would be your duty to acquit the defendant.’

This request was submitted in writing and was handed to the Court before
the jury had retired to consider of their verdict and before the Court began
his charge to the jury.

This request was a legal and pertinent one, particularly adjusted to
the facts of the case and should have been given, and the Court in declining
to give it committed error, although the general prineciple involved might
have been given in the original charge.

62. Beeause the Court refused to give the following pertinent legal
charge in the language requested:

““The jury are instructed that in all cases the burden of proof is upon
the State. The State only half carries that burden when it establishes a
hypothezis of guilt, but also leaves a hypothesis of innocence. If both theo-
ries are consistent with the proved facts, the very uncertainty as to which is
correct requires that the jury shall give the benefit of the doubt to the defen-
dant. But when the defendant relies upon ecircumstantial evidence, he is
not obliged to remove the doubt. Tt is sufficient if he ereate a reasonahble
doubt. He is not obliged to prove his innocence. He may rely upon the
failure of the State to establish his guilt. If the proved faets in the case es-
tablish a hypothesis consistent with the defendant’s innocence and sufficient
to create a reasonable doubt of his guilt, this is sufficient to acquit him and
it is not necessary that he should go further in his proof and exclude every
possible idea of his guilt. No such burden is upon the defendant,’
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This request was submitted in writing and was handed to the ecourt
hefore the jury had retired to consider of their verdiet and before the court

hegan his charge to the jury.

This request was a legal and pertinent one, particularly adjusted to the
farts of the case and should have been given, and the Court in deeclining to
give it committed error, although the general principle involved may have

heen given in the original charge.

63. Becaunse the Court declined to give the following pertinent legal
charge in the language requested:

““No presumption can arise against the defendant, because of failure to
cross examine any witnesses put up by the State, that the defendant was
guilty of any particular acts of wrong-doing. You should not, therefore, con-
sider that this defendant becanse of such failure to cross examine any state’s
witnesses, has heen guilty of any particular acts of wrong-doing.”’

The above request was submitted to the court in writing before the
jury retired to consider their verdiet and before the charge was given to
the jury,

The above is a correet statement of the law and applicable to the present
issue, and the court erred in declining to give it.

The failure to give it was prejudicial to the defendant, for the reason
that guite a number of character witnesses were introduced by the state
and not cross-examined by the defendant. The solicitor urged before the
jury that this failure to cross-examine was evidence of the faet that a cross-
examination would have brought out particular acts of wrong-doing which
would have affected the defendant’s character.

64. Beeause the court erred in declining to grant a mistrial on motion
of the defendant, made by his counsel, made after the argument of the
solicitor and before the charge of the court. The motion made by defendant
for a mistrial is as follows:

I have a motion to make, Your Honor, for a mistrial in this case, and
I wish to state the facts on which T base it, and I wish the stenographer to
take it down, and we propose to prove every fact stated in the motion unless
the eourt will state that he knows the facts and will take cognizance of them
without proof. '

“First. That eounsel requested before this trial began that the court
room be eleared of spectators.

““Becond. When the court deelined to rule out the evidence as to other
alleged transactions with women, by Jim Conley, the audience in the court
room, who oceupied nearly every seat, showed applause by the clapping of
hands and stamping of feet and shouting in the presence of the court; the
Jury was in a room not over twenty feet from the conrt room—that room
back there (indieating), and heard the applanse. The court refused to
declare a mistrial or to clear the court room on motion of the defendant.

“Third. That on Friday, August 22nd, when the trial was on and the
court had just adjourned for the day, and the jury was about 200 feet from
the court house proceeding north on Pryor Street, as Mr. Dorsey, the solicitor
general, was leaving the court house, a large crowd assembled in front of
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the court house and, in the hearing of the jury, cheered and shouted ‘Hurrah
for Dorsey’ in the hearing of the jury.

“Fourth, That on Saturday, August 23, 1913, while the trial was still
on, and when the court adjourned and Mr. Dorsey emerged from the court
room a large erowd, standing on the street, applauded and cheered Mr,
Dorsey, shouting ‘Hurrah for Dorsey.” The jury at this {ime was in a eafe
at lunch, about 100 feet away, and a portion of the crowd moved up in
front of the eafe, at which the jury were at lunch, and in the hearing of
the jury shouted ‘Hurrah for Doreey.’

“Fifth. On the last day of the trial, a large crowd, including many
women, had assembled in the court room before court opened, taking up
every seat in the court room. The jury were in their room not over 20
feet from the court room, and as Mr, Dorsey entered the room, the crowd ap-
plauded loudly by elapping of hands and stamping of feet, all in the hearing
of the jury. The court admonished the people that if the applause was re-
peated, he would elear the court room.

“Now, we move upon those facts, which tend to coerce and intimidate
and unduoly influence this jury, that the court here and now declare a mis-
trial, and we stand ready to prove each and every fact there and we offer
to prove them. Now, if your Honor will take cognizance of those facts
ag stated, then, of course it will dispense with proof. If your Honor does
not take eognizance of them, we are ready to prove them by numbers of
people who heard them, ineluding myself; 1 have heard it, all of it, and the
conduet has been most disgraceful. The defendant has not been aceorded any-
thing like a fair trial and I am diseusted, may it please your honor, with the
unfairness of those members of the public who make such an exhibition of
themselves when a man is on trial for his life. I am not afraid of them; I
hope nobody else is afraid of them; but the natural tendency is to intimidate
a jury, to eoerce a jury, and I have never seen a trial so hedged in and sur-
rounded with manifestations of public opinion. 1 make the motion to declare
a mistrial and stand ready to prove these faets. If the court knows them,
the court ean take cognizanee of them, ™

Upon this motion the Court stated that as to part of the facts he knew

and part he did not know, That what oceurred on August 25, 1913, the last
day of the trial, he did know, as it took place in his presence; that he did
hear cheering when Mr, Dorsey went out on the occasion mentioned, but as
to what the crowd said, outside of the whooping and holloing, he did not
know, and that he did hear the applause in the court room when the court
deelined to rule out the evidence as to several alleged fransactions with
women, by Jim Conley,

In support of this motion to declare a mistrial, the following evidence
was introduced :

Mr. Deavours testified that he was a deputy sheriff of Fulton County
in charge of the jury on Saturday when Mr. Dorseyv was applauded in front
of the court house as he left that house. When the applanding begun. the
jury was in or near the German Cafe, where they went to dinner. When the
applaunse first begun they were about 100 feet from the court house, entering
the cafe. That he heard the applause, but did not hear the erowd hollo
‘“Hurrah for Dorsey;’" he heard the holloing and cheering and the jury could
have heard what he did. That the applause he heard was outside of the cafe,
he did not hear the eheering from the inside of the eafe. That he did not
remember how many people came up in front of the eafe. No one eame in
the eafe into the room where the jury was; that is, in the room in the rear,
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T,

Mr, Arnold testified: I wish to state that on Friday when ecourt ad-
journed Mr. Dorsey left the court room and as he left the court room I
heard loud cheering at the fromt. On Saturday, when court adjourned, I
asked Mr. Dorsey not to go out until the jury had gotten away from where
they could hear the noise of the crowd, for fear they should cheer him again
as he left the eourt room. Mr. Dorsey said all right, and remained in the
court room for a while. TFinally, I thought the erowd had left, and I pre-
sume Mr. Dorsey thought the crowd had left, and of course I do not claim
that he is responsible for the cheering, but he finally left the court room and
went out, and I went out with Mr. Rosser shortly afterwards, behind him.
As Mr, Deavours says, it turned out that the jury had not at that time en-
tered the German Cafe, although I didn’t see them. I saw people up there
but [ didn't know who they were, but as Mr. Dorsey left the court room
there were loud and exeited cheers and cries of ““Hurrah for Dorsey.” My
judgment is that you could have heard the cheers and eries of ““Hurrah for
Dorsey’” without any trouble, all the way from the court house up Alabama
street; that is my opinion. They kept cheering him and as my friend went
across the street the cries continued until he ot elear into the Kiser build-
ing, The first cheering was on Friday afternoon, but the second time was on
Saturday when I asked Mr. Dorsey not to go out. T asked Mr. Dorsey not to
go out until the erowd dispersed. He stayed in; I am not trying to blame
Mr. Dorsey for it. I didn’t know the erowd was waiting out there, and I
presumed the jury had gotten out of hearing but found they had not. I didn’t
hear the ease mentioned:; I heard no allusion to this case but I heard eries of
““Hurrah for Dorsey,”” but on the other oceasions—while I love for my friend
to meet all the approbation that he may get from the publie, I did think that
it was an outrage, the erying and shouting: that is what I thought. If the
jury were where Mr. Deavours said they were, they eonld hear: no trouble
about hearing it, if they had good ordinary hearing. On Friday I was in the
rzuuri‘hrumu when I heard most of the erying; I do not know where the jury
was then,

Charles F. Huber testified: T was in charge of the jury when they left
the conrt room Friday afternoon. I do not know how far the jury had got-
ten before the crowd began cheering in front of the court house. I didn't
lfmnw myself that they had cheered until the next morning. They didn't know
it at all. I had charge of the rear end of the jury. I have good hearing and
1 heard no cheering.

After the introduction of this testimony, Mr. Arnold for the defense stated
that he desired time to examine Mr. Pennington and Mr. Liddell, the other
two bailiffs in charge of the jury, who were then absent and asked the court
to give him time to make the proof.

After the hearing of this request and the above evidence, the Court
ruled: ““Well, I am going to charge this jury on this case, and I will give
you an opporiunity, don’t you understand, afterwards, to complete your
showing about that, but T will overrule the motion.”

During the hearing of this motion for a mistrial and when the witness
Chm_:_les I". Huber was on the stand and swore that he heard no cheering on
the Friday afternoon referred to, and that the jury did not Wear it, there
gt ﬂ{*ftlmaa among the spectators, on account of the statement that the
Jury did not hear the cheering. Mr, Arnold called attention to the applause,
stating to the Court that the erowd could not be held in even while they were
making this investigation, ;
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The Court paid no further attention to this applaunse than to ask, **What
is the matter with you over there?”

In failing to grant the mistrial requested, the Court erred. The motion,
taken in connection with the admitted and proven faets, movant contends,
elearly show that the defendant was not having a fair trial by reason of
the great excitement of the erowd. The court room was in an exceedingly
small building, on the ground floor, and was crowded during the whole of
the irial and defendant contends that this prejudice and animosity of the
erowd against him, as shown by the frequent applause, necessarily reached
the jury box and prevented him from having a fair trial.

As permitted by the Court, in his order just aforesaid, we attach hereto
in support of this motion for new trial the affidavits hereto attached, marked
Exhibits J to AA, both inelusive, and said Exhibits are hereby made a part
of this motion for new trial.

65. Because the defendant contends he did not have a fair and im-
partial trial, by an impartial jury, as provided by the Constitution and laws
of thiz Btate, for the following reasons, to-wit:

(a) On August 6, 1913, during the trial, the defendant’s counsel moved
to rule out the testimony of the wiiness Conley tending to show acts of
perversion and acts of immorality on the part of the defendant, wholly dis-
connected with and disassociated from this crime. The Court declined to

' rule out said testimony and immediately upon the statement of the Court that

he would let such testimony remain in evidence before the jury there was
instant, pronounced and continuous applause throughout the crowded court
room where the trial was being had, by clapping of hands and by striking
of feet upon the floor.

While the jury was not then in the same room where the trial was being
had, they were in a room about 50 feet from where the judge was sitting
and about 20 feet from portions of the erowd applauding, and so close that
perhaps the jury could have heard the applanding.

{(b) And again during the trial, Mr. Arnold, one of the counsel for the
defendant, in the presence of the jury, objected to a question asked by the

golicitor, and the following colloquy took place:

Mr. Arnold: I objeet to that, your Honor, that is entering the orders on
that book merely: that is not the question he is asking now at all.

The Court: What is the question he is asking now?

(Referring to questions asked by the solicitor-general.)
Mr. Arnold: He is asking how long it fook to do all this work connected

with it. (Referring to work done by Frank the day of the murder.)
The Court: Well, he knows what he is asking him.

{Referring to the solicitor-general.) s
Upon this suggestion of the Court that the solicitor knew what he was

doing, the spectators in the court room applauded by striking their hands
together and by the striking of feet upon the floor, creating quite a demon-
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stration. Defendant’s counsel eomplained of the conduct of the spectators
in the court room. The Court gave no relief except direeting the sheriff to
find out who was making the noise.

(¢) During the examination by Mr. Arnold, counsel for the defendant,
of V. H. Kreigshaber, a witness for the defendant, there was langhter in the
audience sufficiently generally distributed throughout the audience and lound
enough to interfere with the examination, Mr. Arnold called the Court’s at-
tention to the interruption for the purpose of obtaining some action from the
Court thereon,

The Court stated that if there was other disorder, no one would be per-
mitted in the court room the following day and requested the sheriff to
maintain order,

(d) That during the trial, on Friday, August 22d, 1913, when the Court
had just adjourned for the day, and the jury was about 300 feet away from
the court house, proceeding north on Pryor Street, as Mr. Dorsey, the solicitor-
general, was leaving the court room, a large crowd assembled in front of the
eourt house, and in the hearing of the jury cheered and shouted ““Hurrah for
Dorgey.*?

(e) That during the trial, on Saturday, August 23, 1913, when court
adjourned and Mr. Dorsey emerged from the court room, a large crowd,
standing on the street, applanded and cheered him, shouting *‘Hurrah for
Dorsey.” At that time the jury was between the court house and what is
known as the German Cafe and near enough to the erowd to hear the cheer-
ing and shouting. A portion of the erowd moved up in front of the cafe

at which the jury were at lunch, and in the hearing of the jury shouted
“‘Hurrah for Dorsey,”’

(f) On the last day of the trial, Monday, Augnst 25th, 1913, a large
erowd, including many women, had assembled in the court room before court
opened, taking up every seat in the eourt room. The jury were in their
room about 20 feet from the ecourt room, and as Mr. Dorsey entered the room
the f_-mwd applauded loudly by clapping of hands and stamping of feet. which
the jury perhaps could have heard. The court did nothing but admonish the
people that if the applause was repeated, he would ‘clear the court room,

(g) On Monday the last day of the trial after the argument of counsel
Pad been had and the charge of the eourt had been given and the ease was
i the hands of the jury, when Solicitor Dorsey left the court room a very
large crowd awaited him in front of the court house and shouted and ap-
plauded by clapping their hands and shouting, “‘Hurrah for Dorgey,”’

_(h} When it was announeced that the jury had agreed upon a verdiet,
the Judge of the Superior Court, his Honor, L. S. Roan, went to the court
house which was a comparatively small room on the first floor, at the junetion
of Hunter and Pryor Streets, and found the court room packed with spec-

tators.  Fearful of misconduet among the spectators in the court room, the
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Court of his own motion cleared the room before the jury announced their
verdict. When the verdiet of guilty was rendered, the fact of the rendition
of such verdict was signaled to the crowd on the oulside, which consisted of
a large concourse and erowd of people standing upon Hunter and Pryor
Streets. Tmmediately upon receiving such signal and while the court was
engaged in polling the jury and before the polling ended, great shouts arose
from the people on the outside, expressing gratification. Great applanding,
shouting and halloing was heard on the streets and so great became the noise
on the streets that the Court had difficulty in hearing the responses of the
jurors as he polled them. These ineidents showed, as the defendant con-
tends, that the defendant did not have a fair and impartial jury trial and
that the demonstration of the crowds attending court was such as to inevitably
affect the jury.

The exhibits hereto attached marked J to AA inelusive are made a part
of this ground.

66. Because that fair and impartial trial guaranteed him by the Con-
stitution of this State was not accorded the defendant for the following
Teasons ;

The court room wherein this trial was had was situated at the corner
of Hunter and Pryor streets. There are a number of windows on the Pryor
Street side looking out upon the street and furnishing easy access to any
noises that would occur upon the street. The court room itself is situated
on Hunter Street, 15 or 20 feet from Pryor Street. There is an open alleyway
runnping from Pryor St., along by the side of the court house, and there are
windows from the court room looking on to this alley and any noise in the
alley ean easily be heard in the court room. When Solicitor Dorsey left the
court room on the last day of the trial, atter the case had been submitted to
the jury, a large and boisterous crowd of several hundred people was standing
in the street in front of the court house and as he came out greeted him with
loud and boisterous applause, taking him upon their shoulders and carrying
him across the street into the Kiser building wherein was his office. This
crowd did not wholly disperse during the interval between the giving of the
case to the jury and the time when the jury reached its verdiet, but during
the whole of such time a large crowd was gathered at the junction of Pryor
and Hunter streets. When it was announced that the jury had reached a
verdict, his Honor, Judge L. 5. Roan, went to the court room and found it
erowded with spectators to such an extent as to interfere with the court’s
orderly procedure, and fearing misconduet in the court room, his Honor
cleared it of spectators. The jury was then brought in for the purpose of
delivering their verdiet. When the verdict of guiliy was announced, a sig-
nal was given to the erowd on the outside to that effect. The large crowd
of people standing on the outside cheered and shouted and hurrahed at the
outset of the poll of the jury, and before more than one juror had been
polled to such an extent that the Court had some diffieulty in proceeding with
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the poll of the jury, which was then in progress, and not finished, Im"lﬂed,
s0 great was the neise and confusion without that the Court heard the re-
gponses of the jurors during the polling with some difficulty. The Court was
about 10 feet from the jury. In the court room was the jury, lawyers, news-
paper men, and officers of the ecourt, and among them there was no disorder.

The polling of the jury is an important part of the trial. It is incon-
ceivable that any juror, even if the verdict was not his own, to announce that
it was not, in the midst of the turmoil and strife without.

The exhibits J to AA inclusive are hereby made a part of this ground,
and the Court will err if it does not grant a new trial on this ground.

67. Because the Court erred in failing to charge the jury that if a wit-
ness knowingly and wilfully swore falsely in a material matter, his testimony
shall be rejected entirely, unless it be corroborated by facts and circum-
stances of the case or other creditable evidence.

The Court ought to have given this charge, although no written request
was formally made therefor, for the reason that the witness Jim Conley, who
testified as to aiding Frank in the disposal of the body, was attacked by the
defendant as ntterly unworthy of belief, and he admitted upon the stand that
he knew that he was lying in the affidavits made by him, with reference to
the erime and before the trial,

Especially ought this charge to have been given, because the Court, in
his charge to the jury, left the question of the credibility of witnesses to the
jury, without any rule of law to govern them in determining their credibility.

£8. Because the Court permitted to be read to the jury, over the ob-
jection of the defendant made at the time the testimony was offered. that
same was Immaterial, irrelevant, incompetent, and not binding upon Frank
a part of an affidavit made by the witness Minola McKnight, as follows:

“They pay me $3.50 a week, but last week she paid me %4, and one week
she paid me $6.50. Up to the time of this murder I was getting $3.50 per
week and the week right after the murder I don’t remember how much she
paid me, and the next week they paid me $3.50 and the next week they
paid me $6.50, and the next week they paid me %4, and the next week
they paid me $4. One week, I don’t remember which one, Mrs. Selig gave
me §9, but it wasn’t for my work, and they didn’t tell me what it was for,
she just said ‘Here is $5 Minola.”

The Court permitted this part of the affidavit to be read to the jury
over the objections above stated, and in doing so erred for the reasons
stated.

This was prejudicial to the defendant, inasmuch as it permitted the
affidavit of the witness Minola MeKnight to be read to the jury as to
transactions between herself and the Seligs, with which Frank had no
connection, but which the solieitor-general insisted showed that Frank’s rela-
tives were seeking to influence this darkey by paying her money in addition
to that which she earned. The Seligs and Minola McKnight had been asked
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on cross examination if these statements in this affidavit were true, and
had denied that these statements were true.

69. Beeanse the Court erred in permitiing Mr. Hooper, for the State,
to argue to the jury that the failure of the defense to eross-examine the
female witnesses who, in behalf of the State, had testified to the bad char-
acter of Frank for laseiviousness, was strong evidence of the fact that,
if the defendant had cross-examined them, they would have testified to
individual ineidents of immorality on the part of Frank; that the defend-
ant’s knowledee that they would bring out such incidents was the reason
for not eross-examining the witnesses; and that the jury ecould, therefore,
reasonably know that Frank had been guilty of specific incidents of immor-
ality other than those brought out in the record.

The defendant strenuously objected to this line of argument on the
part of Mr. Hooper and urged the Court to state to the jury that the failure
to cross-examine any of said witnesses justified no inference on the part of
the jury that the eross-examination, if had, would have brought out anything
hurtful to the general character of Frank.

This the Court deelined to do and permitted the argument: and, in so
doing, committed error, for which a new trial should be granted.

T0. Because the solicitor-general, in his argoment to the jury, stated,
as follows: “*The conduct of counsel in this case, as T stated, in refusing to
cross-examine these twenty young ladies, refutes effeetively and absolutely
that he had a good character. As I said, if this man had had a good char-
acter, no power on earth could have kept him and his counsel from asking
where those girls got their information, and why it was they said that this
defendant was a man of bad character. Now, that is a common sense propo-
sition; you'd know it whether it was in a book or not. I have already shown
you that under the law, they had the right to go into that character, and
you gaw that on cross-examination they dared not do it. . . . Whenever
anybody has evidence in their possession, and they fail to produce it, the
strongest presumption arises that it would be hurtful if they had; and their
failure to introduee evidence iz a circumstance against them, You don’t
need any law book to make you know that; that is true, beeause your common
sense tells yon that whenever a man ean bring the evidenece, and you know
that he has got it and don't do it, the strongest presumption arises against
him. And you know, as twelve honest men seeking to get at the truth, that
the reason these able counsel did not ask those hair-brained fanatics, as Mr.
Arneld ealled them before they had ever gone on the stand—girls whose
appearance is as good as any they brought, girls that you know by their
manner on the stand are speaking the trath, girls who were unimpeached
and unimpeachable, the reason they didn’t ask them, Why? They dared
not do it. Youn know it: if it had never been put in the law books, you
would know it.”
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This address of the solicitor was made in the hearing, and in the
presence of the jury, without any protest or comment on the part of the
Court. i
The defendant made no objection to this argument at the time same
was being had, for the reason that similar argument made by Mr. Hooper
had been objeeted to by ecounsel, and their objection overruled. The ob-
jection made to the argument of Mr. Hooper was not here repeated, for the
reason that the Court had stated, in the outset of the case, that objection
once noted in the record need not in similar instances be repeated, but that
the Court would assume that similar objections had been made and over-
ruled,

This argument of the Solicitor was not only illegal, but prejudicial to
the defendant, in that he, in substance, urged upon the jury that a cross-
examination of female witnesses for the State, who testified to Frank's bad
character for lasciviousness, would, upon eross-examination, have testified
as to specific acts of immorality against him.

71. Because the Court permitted the solicitor, over the objection of
defendant’s counsel, to argue before the jury that the wife of the defendant
did not speedily visit him when he was first taken under arrest, and that her
failure to do so showed a consciousness on her part that her husband was
not innocent,

In addressing this question to the jury, the solicitor said: **Do you tell
me that there lives a true wife, conseious of her husband’s innocence, that
would not have gone through snap-shotters, reporters, and everything elze
to have seen him? Frank said that his wife never went there because she
was afraid that the snap-shotters would get her picture, because she didn’t
want to go through the line of snap-shotters. I tell you, gentlemen of the
jury, that there never lived a woman eonscious of the rectitude and innocenece
of her hushand who would not have gone through snap-shotters, reporters,
and the advice of any rabbi under the sun—and you know it.”’

Defendant’s eounsel objected to this line of argument, when the same
was being made, upon the ground that the conduet of his wife could in no
sense be used as evidence of Frank’s guilt, and that the solicitor had no
right to argue as he did.

The Court declined to stop the argument, but permitted it to continue,
The solicitor impassionately argued it to the jury—that Mrs. Frank’s con-
duct in not visiting her husband was strong evidence of his guilt.

This argument was highly prejudicial to the defendant, and the Court
erred in permitting it to be-made and in not reprimanding the solicitor-
general for the making of such an argument.

72. Because the Court permitted the solicitor-general, in arguing the
relative value of the expert testimony delivered by the physicians called for
the State and defense, to intimate that the defense, in ecalling its physicians,
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had been influenced by the fact that certain physicians called were the fam-
ily physicians of some of the jurors. In discussing it, the solicitor said: ““Tt
would not surprise me if these able, astute gentlemen, vigilent as they have
shown themselves to be, did not go out and get some doctors who have heen
the family physicians, who are well known to some of the members of this
jury, for the effect it might have upon you; and I am going to show that
there must have been something besides the training of these men, and I am
going to trace them with our doetors., I can’t see any other reason in God’s
world for getting out and getting these practitioners, who have never had
any special training on stomach analysis, and who have not had any training
on the analysis of tissues—like a pathologist has had, except upon that
theory. '’

Objeetion was made to this argument of the solicitor, at the time it was
being made, upon the ground that there was no evidence to support any
such argument; that it was illegal, prejudicial, and highly improper.

73. Becanse the juror, A, H. Henslee, was not a fair and impartial
Jjuror, but was prejudiced against the defendant when he was selected as a
Juror, had previously thereto formed and expressed a decided opinion as to
the guilt of the defendant; and, when selected as a juror, was biased against
the prisoner in favor of the State, Affidavits are hereto attached and
marked Exhibits A, B, C, D, E, I, BB, CC, DD, EE and JJ, KK, LL, MM,
NN, which are hereby made a part of this motion for new trial, Affidavits
sustaining the character of the witnesses aeainst said Henslee are hereto
attached, marked Exhibits FF, GG, HH, and IIL.

The conduet of this juror, as shown by the affidavits and other evidence,
the condition, conduet, and state of mind of this juror is conclusive that the
defendant did not have a fair and impartial jury trial, as provided by the
laws and the Constitution of this State; and a new trial should be granted.
Upon failure to do so, the Court will commit error.

74. Because the juror, Johenning, was not a fair and impartial juror,
in that he had a fixed opinion that the defendant was guilty prior to, and
at the time he was taken on the jury and was not a fair and impartial and
unbiased juror. Affidavits showing that he was not a fair and impartial
Juror are hereto attached and marked Exhibits E, F, G, K, and I, and made a
part of this motion for new trial.

The opinion, condnct, and state of mind of this juror prior to, and at
the time of, his selection as a juror shows that the defendant did not have a
fair and impartial trial, as provided by the laws ahd the Constitution of
this State; and, because of the unfairness and impartiality of this juror, a
new trial should be granted, and the Court will commit error in not grant-
ing it.
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75. Becanse this defendant, as he contends, did not have a fair and
impartial jury trial, guaranteed to him under the laws of this State, for the
following reasons, to-wit:

Publie sentiment seemed to the Court to be greatly against him. The
eourt room was a small room, and during the argument of the case so far
as the Court could see about every seat in the court room was taken, in
and without the bar, and the aisles at each end of the court room were packed
with speetators. The jury, in going from the jury seats to the jury room.
during the session of the court, and in going to and from the court room
morning, evening and noon, were dependent upon passage-ways made for

them by the officers of court. The bar of the court room itself was crowded,

leaving only a small space to be occupied by counsel in their argnment to
the jury. The jury-box, when occupied by the jury, was inclosed by the
crowd sitting and standing in such close proximity thereto that the whispers
of the erowd could be heard during a part of the trial. When the Court’s
attention was called to this he ordered the sheriff to move the crowd back,
and this was done,

During the argument of the solicitor, Mr. Arnold of counsel for the de-
fense, made an objection to the argument of the solicitor, and the erowd
laughed at him, and Mr. Arnold appealed to the Court.

On Baturday, prior to the rendition of the verdiet on Monday, the Court
was considering whether or not he should go on with the trial during Satur-
day evening, or to ‘what hour he should extend it in the evening, the excite-
ment in and without the court room was so apparent as to cause apprehen-
sion in the mind of the Court as to whether he could safely continue the
trial during Saturday afternoon; and, in making up his mind about the
wisdom of thus continuing the trial, his Honor conferred with, while on the
stand, and in the presence of the jury, the chief of police of Atlanta and the
colonel of the Fifth Georgia regiment stationed in Atlanta conferred with
his Honor. Not only so, hut the public press, apprehending trouble if the
case continued on Saturday, united in a request to the Court that he not
continue the Court on Saturday evening. The Court, being thus advised. felt
it unwise to extend the case on Saturday evening, and eontinued it until
Monday morning. It was evident on Monday morning that the public ex-
citement had not subsided, and that it was as intense as it was on Saturday
previous. The same excited crowds were present, and the eourt house was
in the same crowded condition. When the solicitor entered the court room
he was met with applause by the large erowd—ladies and gentlemen present
by stamping their feet and clapping their hands, while the jury was in their
room about twenty feet away.

While Mr. Arnold, of the defense, was making a motion for a mistrial.
and while taking testimony to support it before the Court, the crowd ap-.
plauded when the witness testified that he did not think the jury heard the
applause of the crowd on Friday of the trial. The jury was not in the court
room, but were in the jury room about 20 feet away,

]

When the jury was finally charged by the Court, and the case submitted
to them, and when Mr, Dorsey left the court room, a large crawd on the
outside of the court house, and in the streets, cheered by yelling, and clap-
ping hands, and yelling ‘“‘Hurrah for Dorsey!”

‘When it was announced that the jury had agreed upon a verdiet, erowds
had thronged the court room to such an extent that the Court felt bound
to clear the court room before receiving the verdict. This the Court did.
But, when the verdict of the jury was rendered, a large crowd had thronged
the outside of the court house; someone signaled to the ountside what the
verdict was, and the crowd on the outside raised a mighty shout of approval.
So great was the shouting and applause on the outside that the Court had
gome diffieulty in hearing the response of the jurors as he ecalled them.

The defendant was not in the court room when the verdiet was ren-
dered, his presence having been waived by his eounsel. This waiver was
accepted and acquiesced in by the Court, because of the fear of violence that
might be done the defendant were he in court when the verdict was rendered.

When Mr. Dorsey left the court room, he was met at the court house
door by a multitude, was hurrahed, cheered, taken upon the shoulders of a
part of the crowd and carried partly to the building opposite, wherein he
had his office.

This defendant contends that the above reeital shows that he did not
have a fair and impartial jury trial; that a new trial ought to be granted:
and that the Court, failing to grant such new trial, will commit error.

In support of this ground of the motion movant refers to the affidavits
hereto attdched marked Exhibits J to AA, inclusive, and hereby made a
part of this motion for new trial,

76. Beecause the Court erred in not leaving it to the jury to say whether
or not, under the facts, the witness Conley was an acecomplice,

The State insisted that Conley was watching for Frank to enable him
to have connection with some girl, naturally or unnaturally; and Frank
seeking to get her consent and failing killed her to insure her silence, and
then employed Conley who had previously been watching for him to enable
him to conceal her body.

It Conley was aiding and abetting Frank in his transactions with Mary
Phagan, and if, as a natural and probable result of such transaction, Mary
Phagan met her death, then Conley would be an accomplice of Frank, al-
though he had no personal part in her killing.

The Court, under proper instrnections, ought to have left it to the jury
to say whether Conley was or not an accomplice of Frank; and, in failing
to do, and because he failed to do so the Court ecommitied error,

77. The Court erred in not charging the jury that if, under instructions
given them, they found that Conley was an aceomplice of Frank, they could
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not conviet Frank under the testimony of Conley alone; but that, to do so,
there must be a witness other than Conley or circumstances corroborating

the evidence of Conley.

78. Because the Conrt permitted the witness, Irene Jackson, at the in-
stance of the solicitor-general, and over the objection of the defendant,
made at the time the testimony was offered, that the same was irrelevant,
immaterial, illegal, and prejudicial to the defendant, to testify substantially

as follows:

“T remember having a conversation with Mr, Starnes about a dressing room
ineident, 1 told him that Mr. Frank came to the door of the dressing room
while Emily Mayfield was dressing. He looked and turned around and walked
out—just pushed the door open and looked in, I don’t know whether he
smiled or not. I never noticed to see whether he smiled or not; he just
kind of looked at us and turned and walked out. I didn™ time him as to
how long he stayed; he just came and looked and turned and walked out.
At the time, Miss Emily Mayfield had off her top dress and was holding her
old dress in her hand to put it on. I did not report that to the forelady, but
Miss Ermilie did. 1 have heard remarks other than those of Miss Mayfield
about Frank going into the dressing room, but I don’t remember who said
them, I just remember I heard something about it, two or three different
times, but I don’t remember anything about it, just a few times. I heard
the girls talking about Mr. Frank going into the dressing room on two or
three different ocecasions. It was the middle of the week after we started
to work there; I don’t remember the time. Mr. Frank also entered the
dressing room when my sister was in there lying down; she just had her
feet up on the table; she had them on a stool, I believe. She was dressed.
I don’t remember how her dress was; I didn’t look. I paid no attention to
him, only he just walked in and turned and walked ount; looked at the eirly
that were sitting in the window and walked out. There was something said
about this, but I don’t remember. I have heard something about him poing
in the room and staring at them, but I don’t remember exactly. Mr., Frank
wialked in the dressing room on Miss Mamie Kitchens. She and I were in
there. I have heard this spoken of, but I don't remember. T have heard them
speak of other times, when I wasn’t there. Mr, Frank said nothing either time
when I was there. The door was pushed to, but there was no way to fasten
the door. He pushed the door open and stood in the door. The dressing
room had a mirror in it, It was all one room, except there were a few
lockers for the foreladies, and there was a place where the girls changed
their street dresses and got into their working dresses, and viee versa., There
was no way for Mr. Frank to tell before he opened the door what the condi-
tion of the girls was in there. T do not know whether he knew they were
in there or not. That was the usual time for the girls to o in the dressing
room, undress and get ready to go to work, changing their street elothes and
putting on their working clothes. We had all registered on before we went
up there in the dressing room. Mr., Frank knew the 2irls had stopped there
to register. The day he looked in the dreszing room at Miss Mayfield, he
smiled. or made some kind of a face that looked like a smile—smiling at Miss
Mayfield, he didn’t speak or didn't say a word.”’

This evidence was objected to for the reasons above stated, and for the
further reason that statements tending to show the conduet of My, Frank with

girls, in going into the dressing room with girls, was intended to create
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prejudice in the minds of the jurors against the defendant; and, not to illus-
trate the question of whether he was or was not the murderer of Mary
Phagan. The Court overruled these ohjections and let the testimony go to
the jury; and in doing so, movant contends, erred for the reasons above
stated.

79. Because the Court permitted the witness, Harlee Branch, at the
instanee of the solicitor-general, to testify to ineidents at the penecil factory,
wherein Conley, after having made the third affidavit, purported to re-enact
the oceurrence of the murder between himself and Frank, wherein the body
of Mary Phagan was taken from the office floor to the cellar of the factory,
the testimony permitted by the Court being substantially as follows:

*I will have to give you the time of Conley’s arrival at the factory, ap-
proximately. 1 was up there at twelve o'elock, and I was a few minutes
late. Conley had not arrived there then. We waited until they brought him
there, which was probably ten or fifteen minutes later. The officers brought
Conley into the main entrance of the factory here and to the stair-case—I
don’t know where the stair-case is here—yes, here it is (indicating on dia-
gram) and they carried him up here and told him what he was there for,
and questioned him, and made him understand that he was to re-enact the
pantomine. After a few minutes conversation, and a very brief conversa-
tion, Conley led the officers back here and turned off to his left to a place
back here; I guness this is it (indicating on diagram), richt where this is
near some toilets, and he was telling his story as he went through there, and
he said when he got up there, he went baek and found this body in that
place. He was talking constantly—all the time; I don’t know how he made
out a part of his story. Well, when he got back—  After reaching this point
at the rear left side of the factory, deseribing the position of the body, as he
stated it, he stated the head was lying towards the north and the fect to-
wards the south, as indicated, and there was a cord around the neck. He
didn’t state how long it took for the various movements. 1 didn’t time it ;
I know the time I arrived there and the time T left the factory. Conley said
when he found the body he came up to Mr. Frank—ecalled to him some point
along here I should judge (indicating on the diagram). T don’t nnderstand
this diagram exaetly. And he told him the girl was dead, and I don’t know
Just exactly what Frank said. I will try to eliminate as much of that con-
versation as I ean. Anyhow, he said he came on up to where Mr. Frank
was, and that he was instructed to go to the cotton room, which he showed
us; I don’t know, it must be on the same side of the building about here, T
judge (indieating) and he went in there. He showed us the eotfon room,
and he said he went back, and he did go back, led us back. and told about
taking up the body, how he brought it up on his shoulder, and then, in front
of a little kind of impression on the wall, he said he dropped it, and he
indicated the place, and then he come up and told Mr. Frank about it—that
he would have to come and help him or something like that—and that Mr.
Frank came back and took the feet, I believe he said, and he took the head,
and they brought the body up to the elevator and put it on the elevator. He
was enacting this all the time and talking all the time. He deseribed how
the body was put on the elevator, and he said Mr. Frank run the elevator
down, and he went down on the elevator. On this trip he went down in
the elevator to the basement, and he said Mr. Frank helped to take the body
out, and they dropped it there, and Mr. Frank told him to take it up and
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carry it baelk, and he put the body on his shoulder and carried it back to this
sawdust which is away back here, and that he came on back, and he said
there was some things in here whiech he threw on this trash pile, and Mr.
Frank, he said, was up in the eubby hole, he said—somewhere back there—
and later he led us up there—and that Mr. Frank told him to run the ele-
vator up; so Conley and the officers and the rest of us who were with him
came up in the elevator; and when they got to the first floor, just before
getting to the first floor, he said this was where Mr. Frank got on the ele-
vator. Mr. Frank was waiting there for him. Then they brought the ele-
vator on up to the second floor, and he had them to stop the elevator, just,
I suppose, a foot or a little more below the landing; and he said Mr. Frank
jumped off when the elevator was about that point, and after getting up, he
said Mr. Frank went around the elevator to a sink that he showed us back
of the elevator, to wash his hands; and he waited out in front and he said
he ghut off the power while Mr. Frank was gone around there; and when Mr,
Frank came back, they went in the office, and he led us on in the office
throngh—there is an outer office there, and he came in this way and come
throngh in this office back here, this inner office, and he indicated Mr,
Frank’s desk and a desk right behind it;—I presume this is the two desks
(indicating); that Mr. Frank sat down in the chair at that desk, and he
told him to sit at the other desk, and Mr. Frank told him to write some
notes; and he was asked by some of the officers to write what Mr. Frank
told him to write, and he sat down there and wrote one note, and I believe
—1 know the note he wrote, and I don’t know whether he wrote one or two,
and that Mr. Frank handed him some money and that later he took it back,
and I don't remember whether he gave him the cigarettes and money before
or after this, I don’t reeall. Anyway, when he was in here, gfter he had
written the notes for the officers, I found it was time for me to get in the
office with my eopy. He hadn’t finished; he was still sitting there; and I
telephoned in to the office for relief—someone to relieve me—and I went
to the office and I left him there in the office, and T went in. I judge it was

about a quarter past twelve when Conley got there. I must have gotten there

five minutes before that time. I left about one o’clock, They rushed Con-
ley right up the steps and, probably two or three minutes after he got up
there, he began this enactment, and he went very rapidly—we sort of trotted
to keep behind him. Questions were constantly asked him by four or five
of the officers. T have cut out a good deal of Conley s talking ; just how mueh,
I have no way of indicating. He was talking constantly, except when inter-
rupted by questions. 1 didn’t time it when I got there. When I got to the
office from the police station it was ten minutes after twelve and I walked
down just about a block and a half. Conley got there, I should say, about
five minutes after I did. I left a little after one, probably five or ten minutes.
It would be a difficult thing for me to estimate how much time it took Conley
to enact what he did, leaving out the conversation he had with different men.
While he was acting, he was acting very rapidly; he kept us on the trot.
There is no way for me to give you my opinion as to how long it took Conley
to go through that demonstration; there was no way to disassociate the time
and find out the difference hetween the two—between the time he was acting
and talking. I didn’t attempt to do that.*’

The defendant objected to this testimony, because:
(a) This so-called experiment made with Conley was solely an endeavor
on their part to justify his story.

102

(b) The sayings and actings of Conley, as aforesaid, not under oath,
had and made without ecross-examination, and reported by the witness to
the Court, the net result of which is a repetition of Conley’s statement, with-
out the sanction of an ocath.

(¢) That Conley went to the factory immediately after making his last
affidavit; that that last afidavit is not the way he tells the story on the stand;
that he tells it wholly differently on the stand; at least differently in many
particulars; that it ecan not help the jury for Conley to go to illustrate that
alfidavit when he says now on the stand that much of it was a lie, and that
it did not happen that way at all; that this evidence was of another transac-
tion, not binding upon this defendant.

The Court overruled the objection and admitted the testimony to the
jury; and, in doing so, committed error, for the reasons above stated.

80. Becanse the Court, over objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
illegal and prejudicial to the defendant, permitted the solicitor-general to
ask the following questions, and the witness, Miss Maggie Griffin, to make
the following answers:

(). Are you acquainted with the general character of Leo M. Frank for
laseivionsness: that iz his relations with women?

A. Yes, sir.
The Court admitted the above question and answer, over the objection of

the defendant as above stated, and thereby erred, for the reasons stated.

81. Becaunse the Court, over objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
illegal and prejudicial to the defendant, permitted the solicitor-general to
ask the following guestions, and the witness, Miss Myrtie Cato, to make
the following answers:

(). Miss Cato, I want to ask yon one other question, also. Are you
acquainted with the general character of Leo M. Frank for lasciviousness:
that is, his relations towards women!

A, Yes, sir
Q. Is it good or bad?
A, Bad.

The Court admitted the above guestions and answers, over objection of
the defendant as above stated, and thereby erred, for the reasons stated.

82. Because the Court, over objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
illegal and prejudicial to the defendant, permitted the solicitor-genmeral to
ask the following questions, and the witness, Mrs. H. R. Johnson, to make
the following answers:

(). Now, are you acquainted with his (Frank’s) general character for
laseiviousness; that is, his general character towards women generally?

A. No, sir, not very much,
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. Not very much! Well, answer the question: yes or no; are you

acguainted ?
A.  All right, she said, not very muech.
The Court admitied the above questions and answers, over the objection

of defendant as above stated, and thereby erred, for the reasons stated.

83. Because the Court, over the objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
illegal and prejudicial to the defendant, permitted the solicitor-general to
ask the following questions, and the witness, Miss Marie Carst, to make
the following answers:

(). Bad; now, Miss Carst, I will ask you if you are acquainted with
his (Frank’s) general character for lasciviousness; that is, his attitude to-
wards girls and women?

A. Yes, sir,

(). Is that character good or bad?

A. Bad.

The Court admitted the above questions and answers, over the ohjection

of the defendant as above stated, and thereby erred, for the reasons stated.

84. DBecause the Court, over the objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
illegal and prejudicial to the defendant, permitted the solicitor-general to
ask the following questions, and the witness, Miss Nellie Pettis, to make
the following answers:

(. Are you acquainted with his (Frank’s) general character for lascivi-
ousness; that is, with women prior to that time?

A, Yes, sir,
Q. Is it good or bad?
A. Bad,

The Court admitted the above questions and answers, over objection of
the defendant as above stated, and thereby erred, for the reasons stated.

85. Because the Court, over the objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
illegal and prejudicial to the defendant, permitted the solicitor-general to
ask the following questions, and the witness, Miss May Davis, to make
the following answers:

Q. I want to ask you another question. Are you acquainted with the
general elm_ramqr of Leo M Frank, prior to April 26, 1913, as to lascivious-
ness; that is, his relations with girls and women? '

A, Yes
Q. Is that good or bad?
A. Bad.

The Court admitted the above questions and answers, over objection of
the defendant as above stated, and thereby erred, for the reasons stated.

: 86, Be:?a,use the Court, over the objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
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illegal and prejudicial to the defendant, permitted the solicitor-general to
agk the following questions, and the witness, Mrs. Mary E. Wallace, to make
the following answers:

Q. I will ask you now if you are acquainted with his general character
for lasciviousness; that is, as to his (Frank’s) attitude towards girls and
women ?

A Yes, sir,
Q. Is that good or had?
A, Bad.

The Court admitted the above questions and answers, over the objec-
tion of the defendant as above stated, and thereby erred, for the reasons
stated.

87. Because the Court, over the objection of the defendant, made at the
time the evidence was offered, that the same was immaterial, incompetent,
illegal and prejudicial to the defendant, permitted the solicitor-general to
ask the following guestions, and the witness, Miss Estelle Winkle, to make
the following answers:

(). Are you acquainted with his (Frank’s) general character for lascivi-
ousness; that is, his relations with girls and women?

A. Yes, sir.
). Is that good or bad?
A. Bad.

The Court admitted the above questions and answers, over objection of
defendant, made at the time the evidence was offered, and thereby erred, for
the reasons stated.

88, Because the Court erred, over the objection of the defendant that
the same was irrelevant and immaterial and prejudicial to defendant, in
permitting the witness, Louis Ingram, to testify as follows:

“T am a conductor for the Georgia Railway & Power Co. I come to
town ahead of them ecars coming in on English Avenue going to Cooper
Street, known as the English Avenue car. I have seen them eome in and
been on it when it come in, the English Avenue car due at the junctien of
Marietta and Broad Streets according to schedule at 12:07. I have seen the
car due at Marietta and Broad streets according to schedule at 12:07, the
English Avenue car, geveral times come in ahead of the car I was coming in
on, ag much ahead as four minutes. I saw a ear that came in this morning
that was due in town at 8:30 and it got in at 8:24. I know the Motorman
Matthews. I have seen his car ahead of time. T eould not say how often.’”

The Court permitted this testimony over the objection before stated,
and in doing so erred for the reasons stated. This was prejudicial to the
defendant because it tended to show that at times other than on the day
of the murder, the English Avenue ear, which on that day was run by the
witness, Motorman Matthews, had reached Marietta and Broad Streets four
minutes ahead of time. It became material to determine what time this
English Avenne car reached Broad Street on the day of the murder. The
Motorman Matthews and the conductor, swore that on that day the English

105




Avenue ear reached Broad Street at 12:07. The Court permitted this and
other like testimony to be introduced as tending to diseredit their statements
that the ear was on schedule time that day. In doing this the Court erred,
for the fact that the English Avenue ear was ahead of time as much as four
minutes on other days did not indicate that it was ahead of time on the day

of the murder.

89. Because the Court erred, over the objection of the defendant that
the same was irrelevant and immaterial and prejudicial to defendant, in
permitting the witness, W. D. Owens, to testify as follows:

“I run on what is known as Route Eight, White City to Howell Station,
for the Georgia Railway & Power Co. We were due in town at 12:05. My
schedule is ahead of the Cooper Street and English Avenue schedule two
minutes. I have known the English Avenue and Cooper Street ear to get
to the junetion of Marietta and Broad Streets ahead of my ear. The Eng-
lish Avenue car is due there at 12:07: my schedule at 12:05. I have known
the English Avenue car to get there as much as two minutes ahead of us.
That would make the English Avenue car four minutes ahead of time. T have
known this to occur after April 26th, I don't know whether it oceurred
prior to that time.”’

The Court permitted this testimony over the objection before stated,
and in doing so erred for the reasons stated. This was prejudicial to the
defendant because it tended to show that at times other than on the da.}'
of the murder, the English Avenue ear, which on that day was run by the
witness, Motorman Matthews, had reached Marietta and Broad Streets four
minutes ahead of time. It became material to determine what time this
English Avenue car reached Broad Street on the day of the murder. The
Motorman Matthews and the conductor, swore that on that day the English
Avenue car reached Broad Street at 12:07. The Court permitted this and
other like testimony to be introduced as tending to discredit their statements
that the car was on schedule time that day. In doing this the Court erred,
for the fact that the English Avenue car was ahead of time as much as four
minutes on other days did not indicate that it was ahead of time on the day
of the murder,

90. Becaunse of the following colloguy which oceurred during the trial
and while the witness, John Ashley Jones, was on the stand, during the
cross-examination of Jones by the solicitor:

] Q. Yon never heard anybody down there say anything about Mr,
Frank’s practices and relations with- the girls.

A. Not in the Peneil Factory.

?Q. Not at all? You never did talk to any of these young girls, did
you

A. No, I don’t happen to know any of them.

Q. Or any of the men?

A No,

Q. You don’t know what kind of practices Mr. Frank may have earried
an ﬂ;wnléiwm in the Pencil Factory!?

A. No.
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Q. You don’t know, you never heard anybody say that Mr. Frank wonld
take girls in his lap in his office here!?

A. No.

(Here objection was made by Mr, Arnold.)

The Court: On eross examination he can ask him if he has heard of cer-
tain things,

Mr. Arnold: Up to April 26th?

The Court: Yes, sir.

Mr. Dorsey: I am not four-flushing or any such thing: I am going to
bring the witnesses here,

Q. You never heard of Frank going out there to Druid Hills and being
caught did you, before April 26th?

A. No, but our reporter, it was his business to find out, and if he had
found it ont, he certainly would not have issued such a policy.

(. Now, about twelve months ago, you never heard of Frank kissing
girls and playing with their nipples on their breast around there?
No, I never heard such a thing.
You never heard of that at all?
I never heard that. I had been in Mr. Frank's—
You never talked to Tom Blackstoek, then, did you?
I haven’t the pleasure of Mr. Blackstock’s acquaintance.
Did you ever know Mrs. L. D. Coursey?
I can’t say that I ever heard of her.
Miss Myrtie Cato, you never heard of her, and that he would go into

orOroror

the—

A. Mr, Dorsey, I have been down there,

By the Court: He wants to know if you ever heard of that before.

. He made no apology and no explanation, but just walked right on
in there when they were lying on the coueh?

A, I never heard that.

. Did youn ever hear of his putling his arms around Myrtie Cato in
the office?

A, No, sir

. Did you ever hear about the time he went in on little Gertie Jack-
son that was sick, lying in the dressing room with her dress up, and stood
up there and looked at her, and hear any talk of the girls there about his
attitude?

A. No, sir.

). Did you ever hear ahout his frequently going into the dressing room
with Vernie MeDaniel?

A, No, sir.

Q. Did you ever hear of the time it was said that Miss Pearl Darlson
—about five years ago, when he held ont the money in one hand and put
his hand on the girl, that she threw the monkey wrench at him? You never
heard of that time? ,

A, No, sir

Q. Did yon ever talk to Mrs, Martin Donegan?

A. No, sir, not that T know of.

Q. Did vou ever hear them say that he paid special attention to the
girls, and winked and smiled at them, and had nude pictures hung up in his
office, and walked around and slapped the girls on the seat?

A. No, sin

(). Miss Wingate, 34 Mills Street, did you ever talk to her about Frank?

A. No, sir, I don't know her.
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Q. Did you ever hear C. D. Donegan talk about Frank?

A. No, sir. 1
(. You never heard any of these factory people talk about him?
A. No, sir.

The Court erred in permitiing the solicitor, although the witness denied
hearing all of the remarks referred to, to say in the presence of the jury that
he was not four-flushing, but that he was going to bring the witnesses there,
thereby improperly saying to the jury that he had such witnesses and meant
to bring them in,

The Court erred in not withdrawing this whole subject from the jury
and in not rebuking the solicitor-general for injecting the questions in the
case and asserting that he had witnesses to prove the things asked about.

These suggestions and intimations of the solicitor-general were exceed-
ingly prejudieial to the defendant, and for making them he ounght to have
been severely rebulked by the Court, and failure of the Court to do so was
canse for a new trial,

91. Beecause the Court erred in charging the jury as follows:

“Is Leo M. Frank gmlty? Are you satisfied on that beyond a reason-
able doubt from the evidence in this case!? Or is his plea of not guilty the
trutht’’

The Court erred in putting the proposition of the defendant’s guilt or
innocence to the jury in this manner, because the effect of the same was to
put the burden upon the defendant of establishing his plea of not guilty,
and the further effect was to impress upon the jury that unless they he-
lieved that the defendant’s plea of not guilty was the truth that they could
not acquit. The tendency of this charge was to impress upon the jury that
they were to consider only upon the one side as to whether they believed
Leo M. Frank guilty or upon the other side they were to consider only the
question of whether they believed his plea of not guilty, and there was no
middle ground in the case. And movant says that the error in this charge
is that it leaves entirely out of view the consideration of the third proposi-
tion which the jury had the right to consider, and that is as to whether,
even though they did not believe his plea of not guilty the truth, still if they
had a reasonable donbt in their minds of his guilt they should acquit him.

92, Movant further says that a new trial should be granted because of
the following . .

Mr. Dorsey, the solicitor-general, in the concluding argument, made the
following statement :

““Now, gentlemen (addressing the jury) Mr. Arnold spoke to you about
the Durant case. That case is a celebrated case. Tt was said that that case
was the greatest crime of the century. I don’t know where Mr. Arnold got
hiz authority for the statement that he made with reference to that case. I
would you like to know it.”’

Whereupon the following colloquy oeeurred :
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Mr. Arnold: T got it out of the publie prints, at the time, Mr. Dorsey,
published all over the country, I read it in the newspapers, that's where I
got it.

Mr. Dorsey (resuming): On April 15, 1913, Mr. C. M. Pickett, the dis-
trict attorney of the City of San Francisco, wrote a letter—

Mr, Arnold: 1 want to object to any communication between Mr. Pickett
and Mr. Dorsey—it’s just a personal letter from this man, and 1 conld
write to some other person there and get information satisfactory to me,
no doubt, just as Mr. Dorsey has done, and I objeet to his reading any
letters or communications from anybody out there.

Mr. Dorsey: This is a matter of public notoriety. Here's his reply
to a telegram I sent him, and in view of his statement, I have got a richt
to read it to the jury.

Mr. Arnold: Yon ean argue a matter of publie notoriety, you can
argue a matter that appears in the public prints—my friend can, but as to
his writing particular letters to partienlar men, why that's introducing evi-
dence, and I must object to it; he has got a right o state simply his recol-
lection of the oceurrence, or his general information on the subject, but he
@nnt‘t read any letters or telegrams from any particular people on the sub-
Jjeet.

Mr. Dorsey: Mr. Arnold brought this in, and I telegraphed to San
Francisco, and I want to read this telegram to the jary; ean't I do it?

Mr, Arnold: If the Court please I want to object to any particular let-
ter or telegram,—I can telegraph and get my information as well as he can,
I don’t know whether the information is true, I don’t know who he tele.
graphed about it; I have got a right to arcue a matter {hat appears in the
public prints, and that’s all T argued,—what appears in the papers,—it may
be right or wrong, but if my friend has a friend he knows there, and writes
and .gets some information, that’s introducing evidence, and I want to put
him on notice that T objeet to it. T have got the same right to telegraph
there and get my own information. And besides. my friend seems to know
Ehup‘t that case pretty well, he's writing four months ago. Why did he

o 1t?

Mr. Dorsey (resuming): Because I anticipated some such elaim wonld
be made in this presence,

Mr. Arnold: You anticipated it, then, T presume, becanse you knew it
was published; that’s what I went on. :

Mr. Dorsey (resuming): I anticipated it, and I know the truth about
that case,

Mr. Arnold: I object to his reading any communication unless T have
the right to investigate it also; I am going only on what T read in the
publie press. April 15th is nearly two weeks before the erime is alleged to
have been committed. I want to record an objection right now to my friend
doing any such thing as that, reading a telegram from anybody picked ont
by my friend Dorsey, to give him the kind of information he wants for his
speech, and I claim the right to communicate out there myself and get such
information as I ean, if he’s given the right to do it.

The Court: T’ll either have to expunge from the jury what you told the
jury, in your argument, or—

Mr. Arnold: I don’t want it expunged. T stand on it.

The Court: I have either got to do one of the two—

Mr. Dorsey: No, sir, ean’t 1 state to this jury what T know ahout it,
as well as he can state what he knows?

Mr. Arnold: Certainly he ean, as a matter of public notoriety, but not
as a matter of individual information or opinion.
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The Court: You ean state, Mr. Dorsey, to the jury, your information
about the Durant case, just like he did, but yon can’t read anything—don't
introduee any evidence.

Mr. Dorsey (resuming): My information iz that nobody has ever con:
fessed the murder of Blanche Lamont and Minnie Williams. But, gentle-
men of the jury, as I'll show you by reading this book, it was proved at the
trinl, and there can be no question npon the faet, Theodore Durantiwas
guilty, the body of one of these girls having been found in the belfry of the
church in gquestion, and the other in the basement. Here's the hook con-
taining an account of that case, reported in the 48 Pacific RepurtFl', and this
showed, gentlemen of the jury, that the body of that girl, stripped stark
nalced, was found in the belfry of Emanuel church, in San Franciseo, after
she had been missing for two weeks, It shows that Durant was a medieal
sludent of high standing, and a prominent member of the church, with superb
character, a better character than is shown by this man, Leo M. Frank, be-
canse not a soul eame in to say that he didn’t enjoy the confidence and
respect of every member of that large congregation, and all the medical stu-
dents with whom he associated. Another thing, this book shows that the
erime was committed in 1895, and this man Durant never mounted the gallows
until 1898, and the faets are that his mother took the remains of her son and
cremated them, because she didn’t want them to fall into the hands of the
medical students, as they wonld have done in the State of California, had she
not made the demand and received the body. Hence, that’s all poppy-cock he
was telling you about. There never was a guiltier man, there never was a
man of higher character, there never was a more courageous jury or better
satisfied community, than Theodore Durant, the jury that tried him, and the
people of San Francisco, where he lived and committed his erime and died.

Movant says that a new trial should be granted, because of the faet
that the Court did not squarely and uneqgunivoecally rule that the jury should
not consider the statement Mr. Dorsey made as to the letter C. M. Pickett, the
district attorney, had written, and that a new trial should be granted because
the argument was illegal, unwarranted, not sustained by the evidence, and
tended to inflame and unduly prejudice the jury’s mind. Neither the letter
from Pickett, nor the telegram was read further than is shown in the fore-
going statement.

93. The movant says that a new trial should be granted hecause of the
following ground:

The solicitor-general having, in his conclnding argument, made the vari-
ous statements of fact about the Durant ecase, as shown in the preceding
ground of this motion, the judge erred in failing to charge the jury as fol-
lows, to-wit :

“The jury are instructed that the facts in other cases read or stated in
your hearing are to have no infiluenece mpon you in making your verdiet.
You are to try this case upon its own facts and upon the opinion you enter-
tain of the evidence here introduced.”’

94, Movant says that a new trial should be granted because of the fol-
lowing ground :
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The solicitor-general having, in his concluding argument, made the vari-
ous statements of faet about the Durant case. as shown in the preceding
ground of this motion, the judge erred in failing to charge the jury as
follows, to-wit:

“The jury are instructed that the facts in other cases read or stated in
your hearing are to have no influence upon you in making your verdict,

You are to try this case upon its own facts and upon the opinion you enter-
tain of the evidence here introduced.’’

95. Because the Court should have given in charge the instruc-
tion set forth in the preceding ground, because of the following argument
made by the solicitor-general, in his concluding argument to the jury, said
argument being a discussion of the facts of other cases, and requiring such
charge as was requested, the remarks of the solicitor-general, in coneclusion,
being as follows:

“Oscar Wilde, an Trish knight, a literary man, brilliant, the author of
works that will go down the ages—Lady Windemere's Fan, De Profundis,
which he wrote while confined in jail; a man who had the effrontery and
the boldness, when the Marquis of Queensbury saw that there was something
wrong between this intellectual giant and his son, sought to break up their
companionship; he sued the Marquis for damages, which brought retaliation
on the part of the Marquis for eriminal practices on the part of Wilde, this
intellecinal giant; and wherever the English language is read, the effrontery,
the boldness, the eoolness of this man, Oscar Wilde. as he stood the cross-
examination of the ablest lawyers of England—an effrontery that is charac-
teristic of the man of his type,—that examination will remain the subject
matter of study for lawyers and for people who are interested in the type
of pervert like this man. Not even Oscar Wilde's wife—for he WaS a mar-
ried man and had two children,—suspected that he was guilty of sueh im-
moral practices, and, as I say, it never would have been brought to light
probably, becanse committed in seeret, had not this man had the effrontery
and the boldness and the impudence himself to start the proceeding which
culminated in sending him to prison for three long years. He's the man who
léd the aesthetic movement: he was a scholar, a literary man, cool, ealm, and
eultured, and as I say, his eross-examination is a thing to be read with ad-
miration by all lawyers, but he was convicted, and in his old age, went totter-
ing to his grave, a confessed pervert. Good character? Why, he came to
America, after having launched what is known as the ‘aesthetic movenent’
in England, and throughout this country lectured to large audiences, and it
is he who raised the sunflower from a weed to the dignity of a flower,
Handsome, not lacking in physical or moral ecourage, and yet a pervert, but
a'man of previous good character. Abe Ruef, of San Franciseo, a man of his
race and religion, was the hoss of the town, respected and honored, but he
corrupted Schmitt, and he corrupted everything that he put his hands on.
and just as a life of immorality, a life of sin; a life in which he fooled the
good people when debauching the poor girls with whom he came in contact,
has brought this man before this jury, so did eventually Abe Ruef’s career
terminate in the penitentiary. [ have already referred to Durant. Good
character isn’t worth a cent when you have got the case before you. And
erime don’t go only with the ignorant and the poor. The ignorant. like Jim
Conley, as an illustration, commit the small erime, and he doesn’t know any-
thing about some of this higher type of crimes but a man of high intellect and
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wonderful endowments which, if direeted in the right line, bring honor and
glory; if those same faculties and talents are perverted and not controlled,
as was the case with this man, they will earry him down. Look at MecCue,
the mayor of Charlottesville; a man of such reputation that the people ele-
vated him to the head of that municipality, but notwithstanding that good
reputation, he didn’t have rock-bed character, and becoming tired of his
wife, he shot her in the bath-tub, and the jury of gallant and noble and
courageous Virginia gentlemen, notwithstanding his good character, sent him
to a felon’s grave. Richeson, of Boston, was a preacher, who enjoyed the
confidence of his flock. He was engaged to one of the wealthiest and most
fascinating women in Boston, but an entanglement with a poor little girl,
of whom he wished to rid himself, caused this man, Richeson to so far forget
his character and reputation and his career as to put her to death. And all
these are cases of eireumstantial evidence. And after convietion, after he
had fought, he at last admitted it, in the hope that the governor would at
last save his life, but he didn’t do it, and the Massachusetts jury and the
Massachusetts governor were courageous enough to let that man who had
taken that poor girl’s life to save his reputation as the pastor of his flock,
go, and it is an illustration that will encourage and stimulate every right-
thinking man to do his duty. Then, there’s Beattie. Henry Clay Beattie,
of Richmond, of splendid family, a wealthy family, proved good character,
though he didn’t possess it, took his wife, the mother of a twelve-months'-old
baby, out automobiling, and shot her; yet that man, looking at the blood in
the automobile, joked, joked, joked! He was cool and ealm, but he joked
too much; and although the detectives were abused and maligned, and slush
funds to save him from the gallows were nsed in his defense, a eourageous
Jury, an honest jury, a Virginia jury, measured up to the requirements of the
hour and sent him to his death, thus putting old Virginia and her eitizenship
on a high plane. And he never did confess, but left a note to be read after
he was dead, saying that he was gnilty. Crippen, of England, a doctor, a
man of high standing, recognized ability and good reputation, killed his wife
because of infatuation for another woman, and put her remains away where
he thought as this man thought, that it would never be discovered; but mur-
der will out, and he was discovered. and he was tried, and be it said to the
glory of old England, he was executed.’’

96. Movant further says that a new trial should be granted because of
the following ground;

The solicitor-general, in his concluding argument, spoke to the jury as
follows : ’

“But to crown it all, in this table which is now turned to the wall, you
have Lemmie Quinn arriving, not on the minunte, but to serve your purposes,
from 12:20 to 12:22 (referring to a table which the defendant’s counsel had
exhibited to the jury giving, as was claimed by counsel, in ¢hronological order,
the happening of events as to defendant on April 26) but that, gentlemen,
contliets with the evidence of Freeman and the other young lady, who placed
Quinn by their evidence, in the factory before this time.”

Whereupon the following oceurred :

Mr. Arnold: There isn't a word of evidenee to that effect: those ladies
were there at 11:35 and left at 11:45, Corinthia Hall and Miss Freeman, they
left there at 11:45, and it was after they had eaten lunch and about to pay
their fare before they ever saw Quinn, at the little cafe, the Busy Bee. He
says that they saw Quinn over at the factory before 12, as I understood it.”

Mr. Dorsey: Yes, sir, by his evidenece,
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Mr. Arnold: That'’s absolutely incorreet, they never saw Quinn there
then, and never swore they did.

Mr. Dorsey (resuming): No, they didn’t see him there; I doubt if any-
body else saw him there, either.

Mr, Arnold: If a erowd of people here laughs every time we say any-
thing how are we to hear the Court? He has made a whole lot of little mis-
statements, but I let those pass, but T am going to interrupt him on every
substantial one he makes. He says those ladies saw Cuinn,—says they say

Quinn was there before 12, and I say he wasn't there, and they didn’t say
that he was there then.

The Court: What is it you say, Mr. Dorseyt

Mr. Dorsey: I was arguing to the jury the evidence.

The Court: Did you make a statement to that effect?

Mr. Dorsey: I made a statement that those two young ladies say they
met Holloway as he left the factory at 11:05—I make the statement that as
soon as they got back down to that Greek cafe, Quinn came in and said to
them, ‘I have just been in and seen Mr. Frank. "

Mr. Arnold: They never said that, they said they met Holloway at
11:45, they said at the Busy Bee Cafe, but they met Quinn at 12.30.

Mr. Dorsey: Well, get your record,—you can get a record on almost
any phase, this busy Quinn was blowing hot and blowing enld, no man in
God’s world knows what he did say, but I got his affidavit there.

Mr. Arnold: I have found that evidence, now, Mr. Dorsey, about the
time those ladies saw Quinn.

Mr. Dorsey: I'll admit he swore both ways.

Mr. Arnold: No, he didn't either. I read from the evidence of Miss
Corinthia Hall: Then Mr. Dorsey asked her: ““Then you say you saw Lemmie
Quinn right at the Greek cafe at five minutes to twelve, something like that?’’
A. ““No, sir, I don’t remember what time it was when T saw him. we went
into the cafe, ordered sandwiches and a ecup of coffee, drank the coffee and
when we were waiting on the change he came in.”” And further on, ‘*All he
said (Quinn) was he had been up and had seen Mr. Franlk, that was all he
said?"’ A, “‘Yes, sir,”" and so on. Now the evidence of Quinn: ‘“What sort
of clock was that?’’—he’s telling the time he was at DeFoor’s pool parlor—
““What sort of clock was that?! A. Western Union cloek. (3. What did the
¢lock say when you looked at it? A. 12:30.” And he also swore that he
got back to the pencil factory at 12:20, that’s in a half dozen different places,

The Court: Anything contrary to that record, Mr. Dorsey?

Mr. Dorsey: Yes, sir, I'm going to show it by their own table that
didn’t oceur—that don’t scare anybody and don’t change the facts,

The Court erred, under the foregoing faets, in not restraining the solicitor-
general from making the erroneous statements of fact objected to by defend-
ant’s eounsel, which the evidence did not authorize, and in permitting him
to proceed, and in not rebuking the solicitor-general, and in not stating to
the jury that there was no such evidence as the solicitor-general had stated,
in the ease, and defendant says that for this improper argument, and for this
failure of the Court, there should be granted a new trial.

97. Movant further says that a new trial should be granted because of
the following:

In his concluding argument Solicitor-general Dorsey, referring to the de-
fendant’s wife, and referring to the claim made by the solicitor-seneral that
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the defendant’s wile had not visited him for a certain time after he was first

imprisoned, told the jury:

“To you tell me that there lives a true wife, conscious of her husband’s
innocenee, that wouldn't have gone throngh snap-shotters, reporters and
everything else, to have seen him."’

Whereupon the following colloquy ensued:

Mr. Arnold: I must object to as unfair and outrageous an argument as
Ifl‘.lEit-, that his wife didn’t go there through any consciousness of guilt on his
part. I have sat here and heard the unfairest arenment I have ever heard,
and I ecan’t object to it, but I do object to his making any allusion to the fail-
ure of the wife to go and see him; it’s unfair, it isn't the way to ireat a man
on trial for his life.

The Court: Is there any evidence to that effect?

Mr. Dorsey: Here is the statement I have read.

Mr. Arnold: I object to his drawing any eonclusions from his wife going
or not going, one way or the other—it’s an outrage upon law and decency and
fairness,

The Court: Whatever was in the evidence or the statement I must allow
it.

Mr. Dorsey (resuming): Let the galled jade wince—

Mr. Arnold: I object to that, I'm not a ‘‘galled jade,”’ and I've got a
right to object. I'm not galled at all, and that statement is entirely un-
called for.

The Court: He has got the right to interrupt you.

Mr. Dorsey: You've had your speech.

Mr. Rosser: And we never had any such dirty speech as that either.

Mr. Dorsey: I object to his remark, your Honor, I have a right to argue
this case,

Mr. Rosser: I said that remark he made about Mr. Arnold, and your
I-]Ilunur said it was correct; I'm not eriticising his speech, I don’t care about
that.

Mr. Dorsey (resuming): Frank said that his wife never went back there
because she was afraid that the snap-shotters would get her picture,—because
she didn’t want to go through the line of snap-shotters. I tell you, gentlemen
of the jury, that there never lived a woman, conscious of the rectitude and
innocence of her husband, who wouldn’t have gone to him through snap-
shotters, reporters and advice of any Rabbi under the sun. And you know it.

Movant says that the Court erred in not taking positive aetion, under the
eirenmstances aforesaid, and in not restraining the Solicitor-General from
making his unfounded and unjust inferences from the alleged failure of
the defendant’s wife to visit him, which was not authorized by the evidence
in the case, and erred in allowing the Solicitor-General to argue upon this
subject at all, and erred in not admonishing the jury that such argument
could not be considered and should have no weight with the jury, and the
Court erred in not rebuking the Solicitor-General for making the reply which
he made to the interruption, to the effect “‘Let the galled jade winee,”" and
erred in not rebuking the Solicitor-General for such unjust comments npon
a merited interruption,—and because of such failures of the Court. and be-
cause of the aforesaid erroneous, unjust and unfounded arguments of the
Solicitor-General, movant says that a new trial should be granted.
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98. Movant says that a new trial should be granted because of the fol-
lowing :

The Solicitor-General, in his concluding argument to the jury, spoke as
follows

If there be a negro who aecuses me of a erime of which T am innoecent,
I tell you, and you know it’s true, I'm going to confront him, even before
any attorney, no matter who he is, returns from Tallulah Falls, and if not
then, I will tell yon just as soon as that attorney does return, 1'm going to see
that that negro is brought into my presence, and permitted to set forth
his accusations. You make much here of the fact that yon didn’t know what
this man Conley was going to say when he got on the stand, You could have
known it, but you dared not do it.

Whereupon the following colloquy ensued:

Mr. Rosser: May it please the Court, that’s an untrue statement; at that
time when he proposed to go through that dirty faree, with a dirty negro,
with a erowd of policemen, confronting this man, he made his first statement,
—his last statement he said, and these addendas, nobody ever dreamed of
them, and Frank had no chance to meet them; that's the truth. You ought
to tell the truth; if a man is involved for his life; that’s the truth.

1 Mr. Dorsey (resuming): It don't make any difference about your ad-
dendas and you may get up there just as much as you want to, but I'm going
to put it right up to this jury—

Mr. Rosser: May it please the Court, have I got the right to interrupt
him when he mis-states the facts?

The Court: Whenever he goes outside of the record.

Mr. Rosser: Has he got the right to comment that T haven’t exercised
my reasonable rights?

The Court: No, sir, not if he has done that.

Mr. Rosser: Nobody has got a right to eomment on the fact that I have
made a reasonable objeetion.

Mr. Dorsey: But I'm inside of the record, and you know it, and the
jury knows it. I said, may it please your Honor, that this man, Frank, de-
clined to be confronted by this man Conley.

Mr. Rosser: That isn’t what I objected to, he said that at that meeting
that was proposed by Conley, as he says, but really proposed by the detectives,
when I was out of the city, that if that had been met, T would have known
Conley's statement, and that’s not true; I would not have been any wiser

_ about his statement than 1 was here the other day.

The Court: You can comment upon the faet that he refused to meet
Frank or Frank refused to meet him, and at the time he did it, he was out of
the city.

Mr. Arnold: We did object to that evidenee, Your Honor, but Your
Honor let that in,

The Court: I know; go on.

Mr, Dorsey (resuming) They see the force of it—

Mr. Rosser: Is that a fair comment, Your Honor, if T make a reasonable
objection, to say that we see the foree of it
The Court: I don’t think that, in reply to your objection, is a fair state-
ment.
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Mr, Dorsey (resuming): Now, may it please Your Honor, if they don’t
see the force of it, you do— -

Mr. Rosser: I want to know, is Your Honor's ruling to be absolutely dis-
regarded like that? X /

The Court: Mr, Dorsey, stay inside of the record, and quit eommenting
on what they say and do.

Mr. Dorsey: I am inside of the record, and Your Honor knows that’s
an entirely proper comment,

Mr. Rosser: Your Honor rules—he says one thing and then says your
Honor knows better.

Mr. Dorsey :Your Honor knows I have got a right to comment on the
conduet of this defendant.

The Court: Of course, you have, but when they get up and objeet, T don’t
think you have any right to comment on their objections as they are making
them to the Court,

Mr. Dorsey: I don't?

The Court: No, I don’t think so.

Mr. Dorsey: Isn't everything that occurs in the presence of the Court
the subjeet matter for comment?

The Court: No, I don’t think you can comment on these things, You ean
comment on any conduet within the provinee of this trial, but if he makes an
objection that's sustained, why, then you can’t comment on that.

Mr. Dorsey: Does your Honor say I'm outside of the record?

The Court: No, I don’t, but I say this, you can comment on the fact that
Frank refused to meet this man, if that’s in the record, you have the right to
do that.

Mr. Dorsey (resuming): This man Frank, with Anglo-Saxon blood in his
veins, a graduate of Cornell, the superintendent of the penecil factory, so anx-
lous to ferret out this murder that he 'phoned Schiff three times on Monday,
April 28th, to employ the Pinkerton Detective Agency, this man of Anglo-
Saxon hlood and intelligence, refused to meet this ignorant negro, Jim Conley.
He refused upon the flimsy pretext that his counsel was out of town but when
his counsel returned, when he had the opportunity to know at least something

of the accusations that Conley brought against this man, he dared not let him
meet him.

Movant says that the Court erred in allowing the Solicitor-General to
eomment upon an alleged failure of the defendant to meet the witness, Conley
and erred, when the defendant’s counsel objected and interrupted him, the
same not being authorized by the evidence, and erred in not stopping the
Solicitor-General, and erred in not making a deeisive and unequivocal ruling
that such comment was improper, and should not influence the jury, and fur-
ther erred in allowing the Solicitor-General to comment, as he did in the fore-
going statement of facts, upon the interruption ; and the Court expressly erred
in ruling that the Solicitor-General could comment upon the faet that Frank
refused to meet Conley; and because of such failures and errors on the Court’s
part, and because of such improper and prejudicial argument by the Solicitor-
General, the movant says that a new trial should be granted him,

99. Movant further says that a new trial should he granted because of
the following :
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The Solicitor-General, in his concluding argument, referring to the wvisit
of the defendant to Bloomfield’s undertaking establishment, on April 27, made
the following remarks to the jury:

Frank says that he visited the morgue not only onee but twice. If he
went down there and visited that morgue, and saw that child and identified
her body, and it tore him all to pieces, as he tells you it did, let any honest
man, I don’t care who he be, on this jury, seek to fathom the mystery of this
thing ; tell me why it was, except for the answer 1 give you, he went down there
to view that body again. Rogers says he didn’t look at it; Black says he didn’t
gee him look at it.

Whereupon the following oceurred :

Mr. Rosser: He is mis-stating the evidence. Rogers never said he didn’t
look at the body, he said he was behind him, and didn't know whether he did
or not; and Black says he didn’t know whether he did or not,

Mr. Dorsey: Rogers said he never did look at that body.

Mr. Arnold: I insist that isn’t the evidence. Rogers said he didn’t know,
and couldn't answer whether he saw it or not, and Black said the same thing.

Mr. Dorsey (resuming): I am not going to quibble with you. The truth
is, and you know it, that when that man Frank went down there to look at that
body of that poor girl, to identify her, that he never went in that room, and if
he did look at her long enough to identify her, neither John Black nor Rogers
nor Gheesling knew it. I tell you, gentlemen of the jury, that the truth of this
thing is that Frank never looked at the body of that poor girl, but if he did,
it was just a glance, as the eleetrie light was flashed on and immediately turned
and went into another room.

Mr. Rosser: There isn't a bit of proof that he went into another room, I
object again, sir, there isn’t a particle of proof of that.

The Court: Look it up and see what was said.

Mr. Dorsey: I know this evidence.

Mr. Rosser: If your Honor allows it to go on, there’s no use looking it up.
He never said anything about going into another room.

The Court: What is your remembrance about that.

Mr. Rosser: It isn't true, your Honor.

Mr. Dorsey: I challenge you to produce it.

Mr. Rosser: There’s no use to challenge it, if he goes on and makes the
argument they make, those deductions for which there's no basis, but when
he makes a mis-statement of the evidence, it's perfectly useless to zo on and
look it up, and we decline to look it up.

Mr. Dorsey: I insist that they look it up. I insist that T am sticking to
the facts.

Mr. Rosser: No, your are not.

The Court: Well, if you’ll give me the record, I'll look it up. Mr. Haas,
look that up, and see what is the fact about it.

Mr. Dorsey: I know what Boots Rogers said myself,

The Court: The jury knows what was said.

Mr. Dorsey: That’s quibbling.

Mr. Arnold: Is that correct, your Honor?

The Court: No, that’s not correct; whenever they objeet, M. Dorsey,
if you don’t agree upon any record, have it looked up, and if they are right and
you know it, and you are wrong, or if they are wrong and you also know it,
if they are wrong they are quibbling, and if they are right they are not quib-
bling. Now, just zo on. .
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Mr. Rosser: Now, the guestion of whether Boots said he went info that
room is now easily settled. (Mr. Rosser here read that portion of the croas
examination of the witness Rogers, stating that when Frank left the door of
the undertaking room, he went out of his view.)

Mr. Dorsey: Well, that’s eross examination, ain’t it? _

Mr, Rosser: Yes, but 1 presume he would tell the truth on cross examina-
tion. T don’t know; he passed out of his view, he didn’t say he went into a
I‘{mml;-lr, Dorsey: Correct me if I'm wrong. Boots Rogers said he didn’™t go
where the corpse lay, and that’s the proposition we lay down.

Mr. Rosser: That isn’t the proposition either; now you made a statement
that isn’t true, the other statement isn’t true. Rogers said that when he left
‘ihe went out of my view,'’ he was practically out of his view all the time.
T was just trying to quote the substanee of that thing.

Mr. Dorsey (resuming) : He wanted to get out of the view of any man who
represented the majesty and dignity of the law, and he went in behind cur-
tains or any old thing that would hide his countenance from these men. And
he said on the leading examination—

Mr. Rosser: I don’t know what you led out of him, but on the eross he
told the truth.

Movant shows that under the foregoing facts, the Court erred in not making
any ruling at all, and erred in allowing the Solicitor-General to proceed with
his illegal argument, which was not founded on the evidence, and erred, and
in not rebuking the Solicitor-General, and in not stating to the jury that the
Solicitor-General had mis-stated the evidence in the particulars ojbected to,
and erred in not telling the jury that there was no evidence in the case that
Rogers had sworn that defendant did not look at the body of Mary Phagan,
or that Frank went into another room; and because of the aforesaid errors
in acting and failing to act, on the part of the Court, and becanse of such
illegal and improper argument of the Solicitor-General, a new trial should be
granted.

100. Movant further says that a mew trial should be granted becausc
of the following :

The Solicitor-General, in his coneluding argument, spoke as follows to
the jury, the subject under discussion being the whereabouts of the key to the
elevator box on Bunday morning, April 27, the language of the Solicitor-
General being as follows:

““Why don’t they bring the fireman here who went around and gave such
instructions? First, because it wasn’t neeessary, they could have cut the
eleetricity off and locked the box. And second, they didn’t bring him because
no such man ever did any such thing, and old Holloway told the truth before
he came to the eonelusion that old Jim Conley was his nigger, and he saw the
importance of the proposition that when Frank went there Sunday morning
the box was unlocked and Frank had the key in his pocket.”’

Wherenpon the following oceurred :

Mr. Rosser: You say Mr. Frank had the key in his pocket? No one men-

f.iunpd. it, that j.su 't the evidence; I say it was hung up in the office, that's the
undisputed evidence,
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Mr. Dorsey: IIolloway says when he got back Monday morning it was
hung nup in the office, but Boots Rogers said this man Frank—and he was sus-
tained by other witnesses—when he eame there to run that elevator Sunday
morning, found that power box unlocked,

Mr. REosser: That's not what you said.

Mr. Dorsey: Yesg, it is.

Mr. Rosser: Youm said Frank had the key in his poeket next morning,
and that isn’t the evidence, there’s not a line to that effect.

The Court: Do you still insist that he had it in his pocket?

Mr. Dorsey: I don’t eare anything about that; the point of the proposi-
tion, the gist of the proposition, the force of the proposition is that old Hollo-
way stated, way back yonder in May, when I interviewed him, that the key
was always in Frank’s office; this man told you that the power box and the
elevator was nnlocked Sunday morning and the elevator started without any-
body going and getting the key.

Mr, Rogser: That's not the point he was making; the point he was making,
to show how clearly Frank must have been connected with it, he had the key
in his pocket. He was willing to say that, when he ought to know that’s not
50,

The Court: He's drawing a deduetion that he claims he’s drawing.

Mr. Rosser: He doesn’t elaim that. He says the point is it was easily
gotten in the office, but that’s not what he said.”’

The Court: Youn claim that’s a deduetion you are drawing?

Mr. Dorsey: Why, sure.

The Court: Now, you don't claim the evidence shows that?

Mr. Dorsey: I claim that the power box was standing open Sunday
morning.

The Court: Do you insist that the evidence shows he had it in his pocket?

Mr. Dorsey: I say that's my recollection, but I'm willing to waive it; but
let them go to the record, and the record will sustain me on that point, just
like it sustains me on the evidence of this man Rogers, which I'm now going
to read.

Movant says that the Court erred in not rebuking the Solicitor-General

for the foregoing improper argument which was not warranted by the evi-
dence, and erred it not stating to the jury that there was no evidence that
F'rank had the key in his pocket, and in allowing the Solicitor-General to pro-
ceed unrebuked and uninterrupted with said illegal argument, and in not
making a square -and decisive ruling, upon the objection of the defendant, and
in allowing the Solicitor-General to proceed with said elaim that Frank had
the key in his pocket, as a deduction, the same being totally unwarranted ; and
for said illegal and erroneous actions, and failures to act, by the Court, and for
said illegal and improper argument, a new trial should be granted.

101.. Movant says that a new trial should be granted, because of the fol-
lowing :

The Solicitor-General, in his concluding argument, in referring to the
testimony of the physicians introduced by the defendant, spoke as follows:

Tt wounldn’t surprise me if these able, astute gentlemen, viligant as they
have shown themselves to be, didn’t go out and get some doetors who have
been the family physicians and who are well known to some of the members
of this jury, for the effect it might have npon you.”
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Whereupon the following colloguy oecurred:

Mr. Arnold: There's not a word of evidence as to that, that’s a grossly
improper argnment, and I move that that be withdrawn from the jury.

Mr, Dorsey: I don’t state it as a fact, but I am suggesting it.

Mr. Arnold: He has got no right to deduet it or suggest it, L just want
your Honor to reprove it, reprimand him and withdraw it from the jury; I
just make the motion, and your Honor ean do as you please.

Mr. Dorsey (resuming): I am going to show that there must have been
gsomething besides the training of these men, and I'm going to contrast them
with our doctors.

Mr. Arnold: I move to exclude that as grossly improper. He says he's
arguing that some physician was brought here becanse he was the physician
of some member of the jury, it’s grossly unfair and it's grossly improper and

insulting even, to the jury.

Mr. Dorsey: I say it’s eminently proper and absolutely a legitimate
argument.

Mr. Arnold: 1 just record my objection, and if your Honor let’s it stay in,
vou ean do it

Mr, Dorsey: Yes, sir; that wouldn't scare me, your Honor.
The Court: Well, I want to try it right, and 1 suppose you do. Is there

anything to authorize that inference to be drawn?
Mr. Dorsey: Why, sure, why the fact that yon went out and got general
practitioners, that know nothing about the analysis of the stomach, know noth-

ing about pathology.

The Court: Go on, then.

Mr. Dorsey: 1 thought so.

Mr. Arnold: Does your Honor hold that is proper, ‘1 thought so?"

The Court: I held that he can draw any inference legitimately from the
testimony and argue it, I don’t know whether or not there is anything to indi-
cate that any of these physicians was the physicians of the family.

Mr. Hosser: Let me make the suggestion, your Honor ought to know that
before you let him testify it.

The Court: He says he don't know it, he's merely arguing it from an
inference he has drawn.

Mr. Dorsey (resuming): I ean’t see any other reason in God’s world for
going out and getting these practioners, who had never had any special
training on stomach analysis, and who have not had any training with the
analysis of tissues, like a pathologist has had, exeept upon that theory.

Movant shows that the Court erred is not rebuking the Solicitor-General
for making such improper argument which was not authorized by the evidence,
and in not stating to the jury that there was not a partiele of evidence to the
effect that any of the physicians were family physicians of any of the jurors,
or that any of the physicians were put upon the stand for the effect it might
have upon them for such reason; and the Court erred in allowing the Solicitor-
General to proceed with such improper, unwarranted and highly prejudieial
argument, and erred in allowing the Solicitor-General to comment, as the fore-
going colloquy shows, upon the well-merited interruptions by defendant’s
counsel ; and for such erroneous actions, and failures to act, by the Court, and

for such illegal, unfounded and prejudical argument, the defendant says that
a new trial should be granted.
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102. Movant further says that a new trial should be granted because of
the following :

The Solicitor-General, in his coneluding argument, in referring to act of
Judge Roan discharging the witness, Conley, from custody, stated:

“*Judge Roan did it, no reflection on the Sheriff, but with the friends of
this man, Frank, pouring in there at all hours of the night, offering him sand-
wiches and whiskey and threatening his life, things that this Sheriff, who is as
good as the Chief of Police but no hetter, couldn’t guard against because of
the physical structure of the jail, Jim Conley asked, and His Honor granted the
request, that he be remanded back into the custody of the honorable men who
manage the police department of the City of Atlanta.”

Whereupon the following occurred :

Mr. Rosser: No, that’s a mistake, that isn’t eorrect, your Honor discharg-
ed him from custody, he said that under that petition your Honor sent him
back to the custody where you had him before, and that isn't true. Your
Honor discharged him, vacated the order, that's what you did.

Mr. Dorsey: Here's an order committing him down there first—you are
right about that, I'm glad you are right one time,

Mr., Bosser: That’s more than you have ever been.

Mr, Dorsey (resuming): No matter what the outeome of the order may
have been, the effect of the order passed by His Honor, Judge Roan, who pre-
sides in this case, was to remand him into the custody of the police of the City
of Atlanta

Mr. Rosser: I dispute that, that isn't the effect of the order passed by
his Honor, the effeet of the order passed by his Honor was to turn him out, and
they went through the farce by turning him out on the street and carrying
him back. That isn’t the effect of your Honor's judgment. In this sort of
case, we ought to have the exact truth.

The Court: This is what I concede to be the effect of that ruling: I pass-
ed this order upon the motion of State’s counsel, first, is my recollection, and
by consent of Conley’s attorney.

Mr. Rosser: I'm asking only for the effect of the last one.

The Court: On motion of State’s counsel, consented to hy Conley’s attor-
ney, I passed the first order, that’s my recollection. Afterwards, it eame up
on motion of the Solicitor-General, I vacated both orders, committing him to
the jail and also the order, don’t you understand, transferring him; that left
it as though I had never made an order, that's the effect of it.

Mr. Rosser: Then the effect was that there was no order out at allt

The Court: No order putting him anywhere?

Mr. Rosser: Which had the effect of putting him out?

The Court: Yes, that's the effect, that there was no order at all.”’

Mr. Dorsey (resuming): First, there was an order committing him to
the common jail of Fulton county ; second, he was turned over to the custody
of the police of the city of Atlanta, by an order of Judge L. 8. Roan; third,
he was released from anybody’s custody, and exeept for the determination of
the police force of the City of Atlanta, he would have been a liberated man,
when he stepped into this Court to swear, or he would have been spirited out
of the State of Georgia, so his damaging evidence couldn’ have been adduced
against this man, 5

The Court erred in allowing the Solieitor-General to make the foregoing

argument, over ohjection, which was not authorized by the evidence, and in
not rebuking and eorrecting the Solicitor-General; and because of such failures
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to aet, and erroneous actions, by the Conrt, and because of such improper and
illegal argument, movant says a new trial should be granted.

103. Because the Court erred in failing to charge the jury, in reference to
the witness, Jim Conley, that if the witness wilfully and knowingly swore
falsely as to a material matter, his testimony ought to be disregarded entirely,
unless corroborated by the ecircumstances, or the testimony of other unim-
peached witnesses.

The Court erred in failing to charge the jury that, if they believed from
the evidence, that Conley watched for Frank, and that his purpose in watch-
ing was to assist in the commission of the erime of sodomy by Frank upon the
person of Mary Phagan, sodomy being a felony, that then, Conley as to any
alleged murder committed in the progress of any such attempt to commit
sodomy, would be an accomplice; and the jury could not give credit to his
testimony, unless corroborated by the facts and circumstances, or by other
witnesses,

ROSSER & BRANDON,

HERBERT J. HAAS,

REUBEN E. ARNOLD,
Movant’s Attorneys.
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EXHIBIT A.
Georgia, Dougherty County.
The State of Georgia Indictment for Murder,
_ . In Superior Court Fulton County, Georgia.
Leo M. Frank. Motion for New Trial.

Before me personally appeared R. L. Gremer, who being duly sworn de-
poses and says that he makes this affidavit to be used on the motion for new
trial in the above case,

Further deposing he says that he is a resident of Albany, Ga., that he is
aequainted with Mack Farkas, who works with Mr. Sam Farkas, who operates
a livery stable and sale barn in Albany.

Further deposing, he says that between the time of the murder of Mary
Phagan, and the trial of Leo M. Frank, the exact date this deponent can not
state, deponent was standing in front of Mr. Sam Farkas’s place of business
on Broad Street in Albany, in the presence of Mack Farkas and others, inelud-
ing a party by the name of A. I. Henslee; said Henslee is the same party
whose picture appears on page 2 of the Atlanta Georgian issue of Aungust the
26th, and on page 2 of the issue of the same paper of August 23rd, as a juror
in the Frank case.

At said time and place, deponent heard the said Henslee express his con-
viction that Frank was guilty of the murder of Mary Phagan; his exact lan-
guage was ‘‘there can be no doubt that Frank is guilty. I know he is guilty,”
referring to the murder of Mary Phagan.

Further deposing he says, he stated to said Henslee ‘‘It is queer that a
man of Frank's standing eould be guilty of such a erime.”’” Henslee said,
““Without a doubt he is guilty.”” Deponent said ‘“What do you mean by with-
out a doubt?’”” Henslee said positively, ‘‘Without a doubt to my mind or to
anyone else. ™’

R. L. GREMER.
Sworn to and subseribed before me
Sept. 4th, 1913,
L. L. FORD,
Notary Public Dongherty County, Georgia.

- EXHIBIT B.

(teorgia, Dougherty County.

State of Georgia, Indietment for Murder,
V. } In Superior Court Fulton County, Georgia.

Leo M. Frank. Motion for New Trial,

Before me, personally appeared Mack Farkas, who being duly sworn
makes this affidavit, to be used on the motion for a new trial in the above case,

Deposing, he says that he is a resident of Albany, Ga., and is connected
with Sam Farkas, Esq., who runs a livery stable and sale barn in Albany ; fur-
ther deposing, he says that between the time of the murder of Mary Phagan,
and the trial of Leo Frank, he heard a party diseussing the case in front of
the place of business of the said Sam Farkas, m Albany, (ia., in the presence of
this deponent and others, including one R. L. Gremer, also a resident of Al-
bany, Ga., said party, whom this deponent recollects as being named Henslee,
and whose picture appears on page 2 of the Atlanta Georgian of August 23rd,
and on page 2 of the Atlanta Georgian of August 26th, as being one of the
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Frank jury, expressed himself as being convinced of Leo M. Frank’s guilt
of the murder of Mary Phagan; the exact language used by said party, depon-
ent does not recollect, but his recollecti:im is f“]l:;t he ;Eed the words *‘I believe
it ig puilty,’” referring to the murder of Mary Phagan.
i A MACK FARKAS,
Sworn to and subseribed before me

this September 4, 1913.

L. L. FORD,

Notary Publiec Dougherty County, Georgia.

EXHIBIT C.

Georgia, Fulton County.
State of Georgia, l

V8. Fulton Superior Court.
Leo M, Frank.

Personally appears Julian A, Lehman, who being duly sworn makes this
affidavit to be used on the motion for new trial in the above case.

Further deposing he says that he is personally acquainted with A. H.
Henslee, one of the jurors in the above case; that on June 2, 1913, between
Atlanta, Ga., and Experiment, Ga., the said Henslee expressed his opinion that
Frank was guilty of the murder of Mary Phagan, and that this was in depon-
ent’s presence and hearing; and in the hearing of other persons on the train
at the time; the words used to the best of deponent’s knowledge and recollec-
tion were ‘*Frank is as guilty as a damned dog, and ought to have his God
damned neck broke’’; this was in reference to Leo M. Frank, and before the
trial.

Again, on June 20, 1913, the said Henslee made praetically the same state-
ment of and concerning the connection of Leo M. Frank with the murder of
Mary Phagan in deponent’s hearing.

On hoth oceasions the said Henslee showed great feeling, he expressed the
aforesaid convietion firmly and positively and vehemently.

JULIAN A. LEHMAN.
Sworn to and subscribed before me, this the
12th day of September, 1913,
ROBT. C. PATTERSON,
Notary Public Fulton County, Georgia.

EXHIEIT D.

State of Georgia, County of Fulton.
State of Georgia,

V8. } In Fulton Superior Court.
Leo M. Frank.

Before me, the undersigned officer authorized by law to administer oaths,
personally appeared Samuel Aron, who being first duly sworn, deposes and says
on oath as follows :

Deponent says that just after the indictment of Leo M, Frank for murder,
as near as he can recall about two days after the indictment, this deponent
was at the Elks Club on Ellis Street, Atlanta, Georgia; that at that time he
saw one A. H. Henslee, not then known to this deponent by name, but now
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known and recognized by this deponent as one of the jurors who tried the
Frank case and returned a verdict of guilty; said A. II. Henslee was at said
Elks Club at the time mentioned, and made the statement in this deponent’s
hearing: “‘I am glad they indicted the God dam Jew. They ought to take
him out and lynch him. And if T get on that jury I'd hang that Jew sure.”
This statement was made in connection with the indietment of Leo M. Frank
for the murder of Mary Phagan, and made in this deponent’s hearing by the
said A. H. Henslee, who afterwards zerved on said jury and brought in a ver-
diet of gmilty.

At this time this deponent left the Club, not caring to get into the argu-
ment, which was becoming heated and which was very condemnatory of Leo
M. Frank by the said A. H. Henslee.

SAMUEL ARON.
Sworn to and subscribed before me
this 3rd day of October, A, 1913.
ROBT. C. PATTERSON,
Notary Publie Fulton County, Georgia.

EXHIEIT E.

State of Georgia, County of Fulton.
State of Georgia,

Vs, } Fulton Superior Court.
Lieo M. Franlk,

Before me personally appear L. Z. Rosser, Morris Brandon, R, E. Arnold,
and H. J. Haas, who, being duly sworn, depose and say that they are the
sole counsel of defendant in the above case, and they make this affidavit to be
used as evidence on the motion for new trial in said case,

Further deposing, they say that, since the trial of said case and
the verdiet and sentence therein, it has come to their knowledge that two
of the jurors who sat on said case, to-wit: DM, Johenning and A. H. Henslee,
were prejudiced, partial and biased against Leo M. Frank, the defendant,
as evideneed by affidavits attached to motion and hereinafter referred to; that
said prejudice, partiality and bias were present on their part, when said Jo-
henning and Henslee gualified as jurors in said case as shown by said affida.
vitg, but that the facts were unknown to these deponents at the time of the trial
of said easze, and at the time said jurors qualified on the voir dire of said case;
and these deponents had no means of knowing said faets until after said trial,

Further deposing, they say that not until after the trial of said case did
they know or have any means of knowing that said Johenning and Henslee,
or either of them, had made any statement of any kind to, or in the presence
of, any of the following persons, to-wit: H. C. Lovenhart, Mrs. J. G. Loven-
hart, Miss Mariam Lovenhart, S. Arvon, Mack Farkas, R. L. Gremer, Jno. M.
Holmes, Shi Gray, 8. M. Johnson, J. J. Nunnally, W. L. Ricker, J. A, Lehman,
C. P. Stough, or any other person, of and coneerning said Leo Frank in con-
nection with the murder of Mary Phagan, or in connection with said trial, or
the possible outeome of said trial.

Further deposing they say that they have been guilty of no laches in this
matter, but that they have used every means of obtaining the faets in connec-
tion with statements made by said persons, and all of them, and all of said
statements have eome to their knowledge sinee the rendition of the verdiet and
sentence in said case, as is shown by the dates mentioned in the jurats to each
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affidavit, and deponents have brought same to the attention of the Court at
the earliest possible moment at which the Court conld take cognizance of said
affidavits after the trial, which is the date on which the rule ni si is on return;
that is, October 4, 1913, same being on that day presented to the Court as part
of the motion for new trial.

Further deposing, deponents say that, had they known at the trial of any
of the facts or statements of the jurors, which would disqualify, or tend to
disqualify, said jurors, or either of them, when said jurors were put upon
the voir dire in said case, these deponents wounld have brought the same to the
attention of the Court at said time.

L. Z. ROSSER,

MORRIS BRANDON,
REUBEN R. ARNOLD
HERBERT J. HAAS.
Sworn to and subseribed before me,
by each of the above four-named
deponents, this October 22, 1913,
E. D. THOMAS,
Notary Publie, Fulton County, Georgia,

EXHIBIT F.
Georgia, Fulton County.

State of Georgia,

¥a.
Leo M. Frank.

Personally appeared Mrs, Jennie G. Loevenhart, who makes this affidavit
to be used on motion for a new trial in the above stated case,

Deposing on oath she says that she is personally acquainted with M.
Johenning, one of the jurors who served in the trial of Leo M. Frank for the
murder of Mary Phagan,

Further deposing she says that during May, 1913, said M. Johenning met
deponent and deponent’s daughter on Forsyth Street, Atlanta, Georgia, and
then and there the said M. Johenning expressed to the deponent and depon-
ent’s daughter his firm belief that Leo M. Frank was guilty of the murder of
Mary Phagan. This statement was made by M. Johenning forceably and posi-
tively as his profound convietion.

} Fulton Superior Court.

MRS. JENNIE G. LOEVENHART.
Sworn to and subseribed before me
this 26th day of September, 1913.
C. W. BURKE,
Notary Publie, Fulton County, Georgia.

EXHIBIT G.
Georgia, Fulton County.
State of Georgia, ‘E
va. Fulton Superior Court.

Leo M. Frank. )

Before me personally appeared H. €. Loevenhart, who makes this afidavit
to he used on motion for a new trial in the above stated case.

Deposing on oath he says that for some eighteen months prior to July,
1913, he was connected with the Hodges Broom Works in the city of Atlanta;
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that he is personally acquainted with M. Johenning, one of the jurors in the
above stated case, and that during the month of May, 1913, said M. Johen-
ning had a conversation with this deponent, in which he discussed the death
of little Mary Phagan.

Further deposing he says that in said econversation the said juror, M.
Johenning, expressed his opinion to deponent that Frank was guilty of the
murder of Mary Phagan, and that it was his profound eonviction.

H. C. LOEVENHART.
Sworn to and subseribed before me
this 2nd day of September, 1913.
C. W. BURKE,
Notary Public, Fulton County, Georgia.

EXHIEIT H.

Georgia, Fulton County.

State of Georgia,
Vs, } Fulton Superior Court.
Leo M. Frank.

Before me personally appeared Miss Miriam Loevenhart, who makes this
affidavit to be used on motion for a new trial in the above stated case.

Deposing on oath she says that she is personally acquainted with M. Jo-
henning, a juror, who served in the above stated case; she says that prior to
the trial of Leo M. Frank, said juror, M. Johenning, had a conversation with
this deponent and deponent’s mother, and in their presence expressed his pro-
found convietion that Leo M. Frank was certainly guilty of the murder of
Mary Phagan,

Further deposing she says that said M. Johenning made this statement,
positively, almost vehemently, and that his exact language, which was in re-
sponse to a remark from this deponent in reference to the case was, as near
as deponent recalls, ‘‘I know that he is guilty,’’ referring to Leo Frank. Said
M. Johenning made this statement more than once to this deponent before the
commencement of the trial of Leo M. Frank for murder,

MIRTAM LOEVENHART.
Sworn to and subseribed before me
this 2d day of Septemhber, 1913.
C. W. BURKE,
Notary Publie, Fulton County, Georgia.

EXHIBIT I

Georgia, Fulton County.
State of Georgia, In Fulton Superior Court.
V8. } Convietion of Murder.

Tieo M. Frank. July Term, 1913. Motion for New Trial.

Personally came before the undersigned, Leo M. Frank, who upon oath
says that he is the defendant in the above stated ease, and that his sole coun-
sel in said case were L. Z. Rosser, Morris Brandon, R. R. Arnold and H. J.
Haas.
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Affiant further says that at and before said trial was entered on, and dur-
ing the whole of said trial that affiant had no knowledge whatsoever as to M.
Johenning and A. H. Henslee, two of the jurors, being prejudiced, partial and
hiased in said case, as evidenced by the affidavits of H. C. Lovenhart, Mrs.
J. (. Lovenhart, Miss Marian Lovenhart, 8. Aron, Max Farkas, R. L. Grener,
John W. Holmes, Shi Gray, 8. M. Johnson, .J. J. Nunnally, W. L. Ricker, J. A.
Liehman, and C. P. Stough, Affiant did not know either of said jurors and had
never seen or heard of them before.

Further deposing, affiant says that he did not know until after the trial,
and did not have any means of knowing until after said trial, that =aid Johen-
ning and said Henslee, or either of them, had made any statement of any kind
to or in the presence of any of the persons hercinbefore named. Affiant fur-
ther says that before said trial, at the time of entering upon said trial, and
during said trial, he had no knowledge or means of knowing that said persons
were prejudiced, partial or biased as is shown by the affidavits or depositions
of the persons named, and the facts stated in said affidavits and depogitions were
unknown to this affiant until after the verdict and sentence in this case. He fur-
ther says that he has been guilty of no laches in this matter, and has, together
with his counsel, used all the means at hand to obtain the facts and ciregum-
stances in connection with the statements made by said parties and all of them.
The said facts were discovered after the verdict and sentenee of the conrt in the
ease ahove stated, and the affidavits of said witnesses were taken on the dates
shown in the jurat to each affidavit, and the same are brought to the attention
of the Court by being presented on the day for the return of the rule nisi, which
is Oectober 4th, 1913, and which is the earliest time at which sneh affidavits
could be brought to the attention of the Court.

Affiant further says that had he known at the trial of any facts or state-
ments which would disqualify, or tend to disqualify, said jurors, or either of
them, when said juors were upon their voir dire in said case, that this affiant
would have had his counsel bring the same to the attention of the Court

promptly at that time.
LEQ M. FRANK.
Sworn to and subseribed before me
this 3rd day of October, 1913,
SAML. H. BREWTON,
Notary Publie, Fulton County, Georgia.

EXHIBIT J.

Georgia, Fulton County.
State of Georgia, }

Versus
Leo M. Frank,

Personally appeared W. P. Neill, who makes this affidavit to be used on
a motion for new trial in the above stated case.

Deposing he says on oath that he was present in the court-room during the
trial of Leo M. Frank for the murder of Mary Phagan, for two full days dur-
ing the trial, and from time to time on other days; that at the time of the facts
hereinafter stated, deponent was sitting just where the jury passed by poing
from the jury box to the rear end of the court-room, he was gitting on the front
row of the speetators’ benches.

Fulton Superior Court,
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During the course of the trial deponent saw the jury pass to the jury box
from the rear of the court room, the jury passed immediately by this depon-
ent and also by a man, whose name is unknown to this deponent, but who was
a spectator in the court-room, who was sitting about three feet from this de-
ponent, just across the aisle, no one heing between this man and deponent;
as the jury passed this man, at the time specified, this man took hold of one
of the jurors, he took the juror by the hand with one hand and grasped his arm
with the other hand and made a statement to him, said something to the juror
which this deponent did not understand sufficiently to be able to quote, but
this deponent says that he made some statement to the juror while he had him
thus by the hand and arm,

Further deposing he says that this act was witnessed by Plennie Minor,
s0 this deponent believes, for the reason that as soon as this happened, the said
Plennie Minor immediately came back to this man and threatened to put him

_out of the court.

Plennie Minor told this man that he, Plennie Minor, saw him, the man, take
the juror by the hand and say something to him; the man remonstrated with
Plennie Minor, and this deponent heard Plennie Minor repeat to him that he,
Plennie Minor, saw him, the man, speak to the juror.

Deponent further says that on two oecasions, while he was sitting in the
court-room, at the trial, at one time while he was about six to ten feet from the
Jury, this deponent heard shouts and cheering on the outside of the house from
the erowds collected outside. One of said times was during Dorsey’s speech.

While this deponent does not say whether or not the jury heard this
cheering, he does say that he, the deponent, heard it, plainly and distinetly
and was within a few feet of the jury at the time he heard it.

W. P. NEILL.
Sworn to and subseribed before me
this September 9, 1913.
VIRLYN B. MOORE,
Notary Publie, Fulton County, Georgia.

Further deposing he says that on an oceasion he heard cheering in the
court-room; the Judge said that unless the cheering stopped he would have
to clear the court-room; and to this, Deputy Sheriff Minor replied that that
would be the only way he could stop the cheering in the court-room.

W. P. NEILL,
Sworn to and subseribed before me
this September 9, 1913,
VIRLYN B. MOORE,
Notary Public, Fulton County, Georgia.

EXHIBIT K.

Georgia, Fulton County.
The State of Georgia

V8. Fulton Superior Court.
Leo M. Frank.

Personally appeared before the undersigned, a Notary Public in and for
said county, B. M. Kay, who on oath says that he is a resident of the city of
Atlanta, living at No. 264 South Pryor Street. Deponent says further that on
Saturday evening, August 23, 1913, about 8 or 8:30 o’clock, p. m., he was driv-
ing in his father's automobile down South Pryor Street, going south, there
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. i the automobile with him his mother, Mrs. Rose Kay, and his brother,
gﬁﬂﬁsfn tKa}r; that as the automobhile agpruacheq the corner of South Px:ya;r
and East Fair Streets, he observed the jurymen in the Frank case tumdn; 0
Sputh Pryor from the east, out of East Fair Street, al_:ld deponent st:oppfsl 18
automobile to look at the jury, and upon doing so notieed that walking along-
side the jury were some six or seven other men. Deponent was on the we;t
<ide of South Pryor Street while the jury in the above enh}led cage was walk-
ing north along the east side of Pryor Street. Deponent’s brother Sampson
Kay got out of the automobile stating to deponent that he was going to follow

the jury. B. M. EAY.

Sworn to and subscribed before me
this 4th day of September, 1913.
ROBT. C. PATTERSON,
Notary Publie, Fulton County, Georgia.

EXHIBIT L.
Georgia, Fulton County.
The State of Georgia
VB, } Fulton Superior Court.

Leo M, Frank. :

Personally appeared before the undersigned, a Notary Public in and for
said county, Miss Martha Kay, who on oath says that on the last day of the
trial of Leo M. Frank in above stated case, August 25th, 1913, she was pres-
ent in the eourt room and when the andience applauded Judge Roan stated
to the sheriff that the eheering and demonstrations would have to stop or the
court room would have to be cleared, to which the sheriff replied, '‘ Your
Honor, that is the only way it can be stopped.”

MARTHA KAY.

Sworn to and subseribed before me
this 3d day of September, 1913.
ROBT. (. PATTERSON,
Notary Publie, Fulton County, Georgia.

EXHIBIT M.
Georgia, Fulton County.
The State of Georgia
Vs, } Fulton Superior Court.
Leo M. Frank.

Personally appeared before the undersigned, a Notary Public in and for
said eounty Mrs. A. Shurman, who on oath says that on the last day of the
trial of Leo M. Frank in above stated case, August 25th, 1913, she was present
in the court room when the audience applauded. Judge Roan stated to the
sheriff that the cheering and demonstrations would have te stop or the court
room would have to be cleared, to which the sheriff replied “‘Your Honor,

that is the only way it ean be stopped.”
MRS. A. SHURMAN.

Sworn to and subseribed before me
this 3d day of September, 1913.
ROBT. C. PATTERSON,
Notary Publie, Fulton County, Georgia.
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EXHIEIT N.

(Georgia, Fulton County.
The State of Georgia

va.
Leo M. Frank.

Personally appeared before the undersiened, a Notary Publie in and for
said county, Mrs. A. Shurman, who on oath says that she is a resident of
the city of Atlanta, living at No. 240 Central Avenue. Deponent says that
on Monday morning, August 25th, 1913, the last day of the trial of the said
Leo M. Frank, in the above stated canse, she was present in the court room
in company with Miss Martha Kay, of No. 264 South Pryor Street, before
time for court to open; that she saw the jury in said case enter said court
room and take their places, and in a few moments Mr. Hugh M. Dorsey, the
Solicitor-General of said court entered the room, just before he entered the
room there was loud cheering in the street immediately outside the court
house for *‘Dorsey,”’ all of which was loud and long contirined and plainly
andible to any one in the court room; as Mr. Dorsey entered the court room
there was also cheering in said court room, There was also applauding in
the course of Mr. Dorsey’s speech a couple of times on said date.

MRS. A, SHURMAN,

} Fulton Superior Court,

Sworn to and subseribed before me
this 3d day of September, 1913.
ROBT. C. FPATTERSON,
Notary Publie, Fulton County, Georgia.

EXHIBIT 0.

Georgia, Fulton County.

The State of Georgia
vS. Fulton Superior Court.
Leo M. Frank.

Pergonally appeared before the undersigned, a Notary Publie in and for
said county, Miss Martha Kay, who on oath says that she is a resident of the
eity of Atlanta, living at No. 264 South Pryor Street. Deponent says that on
Monday morning, August 25th, 1913, the last day of the trial of the said Leo
M. Frank in the above stated case, she was present in the court room in
company with Mrs. A. Shurman of No. 240 Central Avenue, before time for
eourt to open; that she saw the jury in said ease enter said court room and
take their places, and in a few moments Mr. Hugh M. Dorsey, the Solicitor-
General of said court entered the room, just before he entered the room there
was loud cheering in the street immediately outside the court house for
“‘Dorsey,’” all of which was loud and long continued and plainly audible to
anyone in the court room; as Mr. Dorsey entered the court room there was
also cheering in said court room. There was also applauding in the course
of Mr. Dorsey’s speech a couple of times on said date.

MARTHA EAY.
Sworn to and subseribed before me
this 3d day of September, 1913.
ROBT. C. PATTERSON,
Notary Public, Fulton County, Georgia.
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EXHIBIT P.

(jeorgia, Fulton County.
The State of Georgia ) !

V8. Fulton Superior Court.
Leo M. Frank.

Personally appeared before the undersigned a Notary Public in and for
gaid county, Sampson Kay, who on oath says that he is a resident of the city
of Atlanta, living at No. 264 South Pryor Street. Deponent further says
that on Saturday evening, Aungust 23rd, 1913, about 8 or 8:30 o'clock p. m.
he saw the jury in the above entitled case walking along South Pryor Street
with a deputy sheriff in front and another walking in the rear of said jury,
said jury turning into South Pryor Street from East Fair Street, and thence
up South Pryor Street to the Kimball House. Deponent followed the jury
gsome 15 or 20 feet in the rear thereof, from E. Fair Street up South Pryor
Street to near the corner of E. Mitehell and 8. Pryor, when he passed ahead
and waited on the corner of said streets until the jury had passed, and then
continued to follow them up to the Kimball House. This deponent says that
there were some six or seven men walking alongside the jurymen talking to
them all the way from the corner of E. Fair and 8. Pryor Streets, up to the
Union Station just north of the corner of East Alabama and 5. Pryor Street,
when the men left them, and the jury went on and entered the Kimball
House through the Wall Street entrance.

SAMPSON EAY.
Sworn to and subseribed before me
this 3d day of September, 1913.
ROBT. C. PATTERSON,
Notary Publie, Fulton County, Georgia.

EXHIBIT Q.

State of Georgia, Fulton County.
The State of Georgia

V8. Fulton Superior Court.
Leo M. Frank. ; |

Personally appeared Samuel A. Boorstin, who, being duly sworn, on oath
says: That on Friday evening, on the 22d day of August, 1913, at about 5 or
5:30 p. m., he was present at the court-room of Fulton Superior Court, Judge
L. 8. Roan, presiding, during the trial of the State versus Leo M. Frank; and,
after adjournment, and when the jury had been taken from the court-room,
and shortly thereafter, the Solicitor-General, Hugh M. Dorsey, had passed
out of the court-room, there was a large crowd waiting outside, throngh which
the jury passed, comprising, perhaps, no less than two or three thousand peo-
ple; that this erowd did tumultuously and noisily applaud and cheer the
Solicitor-General, and did eongregate around the court-room on the outside,
standing in great numbers, both on the street and on the sidewalks: that
deponent, upon adjournment of court, was walking up Pryor Street from
said court-room in a northerly direction, and when he reached Pryor and
Alabama Streets, he saw two persons peering out of the third floor eorner
window in the Kimball House, looking in a southward direction at the large
erowd congregated between the Kiser building and the court-house; that,
as deponent continued walking northward and reached the restaurant in the
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Union car shed, corner Pryor and Wall Streets, he still observed one of the
figures in the jury-room peering southward, with both hands upon the window
sill, whom he recognized as being Juror Smith, one of the jurors in the case
of the State versns Leo M. Frank, then being on trial. The other person,
who had his head through the window peering southward, had by this time
stuck his head back into the room, and deponent could not tell who he was.
SAML, & BOORSTIN.
Sworn to and subseribed before me
this 3d day of October, 1913.
J. H. LEAVITT,
Notary Public, Fnlton County, Georgia.

EXHIBIT R.
Georgia, Fulton County:
State of Georgi .
= f:rs oreia, Superior Court of Fulton County
“ o Charged with Murder.
Leo Frank, g

Personally appeared before the undersigned officer, W. B. Cate, who
being duly sworn deposes and says; That on September the 1st, 1913, in the
afternoon, I was standing at the corner of Alabama Street and 8. Pryor Street,
and had intended to go down 5. Pryor Street to the Court House where the
Frank trial was being conduected but was unable to get any closer to the
Court House on account of the erowd that had sathered in the street, 1 was
in about one block of the Court House. While I was standing at this place
I heard a great deal of cheering and shouting, the street being full of men
most of whom were making noise and cheering, I saw some onme come out
of the court house, whom I understood was Hugh Dorsey the Solicitor, and
he was picked up by some of the ecrowd and carvied across the street on the
shoulders of the men who had him. T could not see the man that was earried
on the shoulders of the men very well but was told that it was Dorsey. There
was at thiz time fully three thousand men gathered around the Court House,
filling the streets on all sides of the eourt house. I only know Col. Dorsey
by sight.

W. B. CATE.
Sworn and subseribed fo before me
me this Sept. 16, 1913,
VIRLYN B. MOORE,
Notary Publie, Fulton County, Ga.

EXHIBIT 8.

Georgia, Fulton County.
State of Georgia

V8. In Fulton Superior Court.
Leo M. Frank.

Personally apeared J. H. G. Cochran, who being duly sworn deposes and
says that he is a resident of Atlanta, Georgia, remembers the close of the
trial of Leo M. Frank, and was present in front of the Court House in Atlanta,
Georgia, on the day that the case closed and on the day that the jury returned
the verdiet of guilly in said case.
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On the day aforesaid, to-wit:—that the jury returned the wverdict, Mr.
Cochran was standing in front of the Court House at the time the jury came
out of the Court House to go to dinner; at just about the same time or near
that time, and while the jury were in the vicinity of the Court House, So-
licitor-General Hugh M. Dorsey came out of the Court House and went across
the street to the Kiser building.

Deponent says that at the appearance of Solicitor Dorsey on the
street coming from the Court House the crowd in the street, numbering
between five hundred (500) and one thousand (1,000) people, to the best of
this deponent’s estimate, broke into loud and tumultuous cheering of the
Solicitor, the jury being at the time near the Court House and proceeding
up Pryor Street and being within sight of this Deponent at the time the cheer-
ing commeneed, and that said cheering lasted the whole time that the Solicitor-
(teneral was crossing the street and until he had entered the Kiser building.

This Deponent knows that this cheering which took place in the presence

of the jury, or in their hearing, and while they were on Pryor Street a short
distance from the Court House, was cheering for the Solicitor, and he re-
remembers the Solicitor’s stopping at the entrance of the Kiser Building and

taking off his hat and bowing to the erowds who were cheering; not only
were the erowds cheering him but people in the windows of the Kiser Build-
ing were also cheering and waving their hands and handkerchiefs at the
Solivitor: all of which was practically in the presence of the jury, at least
within their hearing, before they proceeded up Pryor Street. Further de-
posing he says that on said day the jury took dinner at the German Cafe, on
South Pryor Street, a distance of approximately one hundred fifty (150) to
two lmndred (200) feet from the Kiser Building, and that both ountside of the
Cafe and in the Cafe, the cheering of the Solicitor-General epuld be heard
by any person,

J. H. G. COCHRAN.
Sworn to and subscribed before me .

this September 15th, 1913.
J. H. PORTER,
Notary Publie, County of Fulton, State of Georgia

EXHIBIT T.

Georgia, Fulton County,
State of Georgia

va. In Fulton Superior Court.
Leo M. Frank,

Personally appeared H. G. Williams, resident of Atlanta, Georgia, who
deposes and says that on the day the Frank trial closed, and verdiet of
guilty was found by the jury against Leo M. Frank, accused of the murder of
%ar}r Phagan, this Deponent was on South Pryor Street in front of the Court

ouse,

This Deponent saw Sclicitor Dorsey come from the Court House and
cross the street to the Kiser Building in the presence of exceeding five hundred
(500) people, who cheered his appearance at the entrance of the Court House
with loud and eontinued cheering, which cheering continued until he had
entered the Kiser Building across the street, and which cheering was ac-
knowledged by Solicitor Dorsey at the entrance of the Kiser Building where
he turned and raised his hat to the people who were cheering him.
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Just preceding Solicitor Dorsey, the jury had come out of the Court
House and had gone a short way up the street to the German Cafe for laneh;
at the time of this cheering, which could be heard for a great distance on
all sides of the Court House, the jury were in easy hearing distance of the
noige during the whole time when the erowd was cheering Solicitor Dorsey.

Said demonsiration over the Solicitor-General occupied not less than
three (3) minutes, and perhaps not exceeding five (5) minutes, and took place
on the last day of the trial, immediately after the jury had come from the
Court House on their awy to dinner. Further deposing, this Deponent says
that practically the same demonstration took place on Saturday preceding the
time herinbefore specified, at the time when Solicitor Dorsey came from the
Court House to o to his office and when the jury were proceeding from the
Court House; said demonstration on Saturday being in the presence of the
Solicitor and in the hearing of the jury, and being a demonstration over the
Solicitor General.

H. G. WILLIAMS,
Sworn to and snbseribed before me
this September 15th, 1913,
ROBT. C. PATTERSON,
Notary Publie, Fulton County, State of Georgia.

EXHIBIT U.

Georgia, Fulton County.
State of Georgia, )

V8, Fulton Superior Court.
Leo M. Frank. 5

Personally appeared before the undersigned a Notary Public in and for
said county, E. G. Pursley, who on oath says that he is a resident of the City
of Atlanta, residing at No. 50 Ponders Ave., with office at No. 700 Temple
Court.

Deponent says that on Friday noon, before the above stated case went
to the jury on Monday, he was present in the court room where the trial
of Leo M. Frank was being held; that when court adjourned and the jury
had left and gone to lunch he came out of the court house and there was
loud cheering for ‘‘Dorsey,”” which lasted for several minutes. Deponent
walked from the Court House to his office on the seventh floor of the Temple
(ourt Building, and when he reached his office some one asked deponent what

all the racket or fuss was about down the street.
i E. G. PURSLEY.

Sworn to and subseribed before me
this 13th day of September, 1913.
ROBT. C. PATTERSON,
Notary Publie, Fulton Co., Ga.

: EXHIBIT V.,
State of Georgia,
Vs,
Leo M. Frank.
Personally appeared Marano Benbenisty, who on oath says that he was

standing outside of the court house on Friday afternoon, August 22nd, at
about 12:20, and I saw the jury come out of the court room. Soon after the
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jury came out of the eourt room, Mr. Dorsey came out, and the crowd set
up cheering and yelling ‘‘Hurrah for Dorsey.’’ At the time of the yelling
and cheering the jury was just crossing the street towards the Barbers' Sup-
ply Company, which is next to the Kiser Building. That in the opinion of
the deponent there was about a thousand people erowding about the court

room.,
MARANO BENBENISTY.
Sworn fo and subseribed before me
this 29th day of August, 1913,
C. A, STOEER,
Notary Publie, Fulton County, Ga.

EXHIEIT W,

State of Ceorgia,
VA,
Leo M. Frank,

Personally appeared Isaac IHazan, who on oath says that he was standing
outside of the court house on Friday afternoon, Aug. 22d, at about 12:20,
and I saw the jury come out of the court room. Soon after the jury came
out of the court room, Mr. Dorsey came out, and the crowd set up cheering
and yelling ““Hurrah,”” **Hurrah.”’ At the time of the yelling and cheering
the jury was just crossing the street towards the Barbers’ Supply Company,
which is next to the Kiser Building. That in the opinion of the deponen
there was about a thousand people erowded about the court room. '

Deponent further states that as the jury reached the other side of Pryor
Street in front of the Barbers® Bupply Company, deponent heard ten or fif-
teen men in front of the court house yelling toward the jury that unless they
brought in a verdiet of guilty, that they would kill the whole damn bunch;
that in the opinion of your deponent, the jury must have heard them, be-
cause one of the jurors turned his faece toward the yelling just when that
oceurred,

ISAAC J. HAZAN,
Sworn to and subseribed before me
this 29th day of August, 1913,
C. A. STOKES,
Notary Publie, Fulton County, Ga.

EXHIBIT X,

Georgia, Fulton County.,

Personally appeared John H. Shipp, who on oath says that on Friday,
August 22, he was in room 301 of the Kiser Building, corner Hunter and So.
Pryor Streets; that he saw the jury come out of the court house about six
P. M.; that a few minutes after the jury came out of the court house, Mr,
Dorsey appeared in the entranes, whereupon a great cheer arose from the
people crowding in the streets and around the eonrt house entrance; that at
that time deponent saw the jury about fifty feet from the entrance of the
court honse, the jury at that time crossing diagonally toward the German
Cafe; that in the opinion of deponent the yells and cheers could have been
heard several blocks away; that the crowd yelled ““Hurrah for Dorsey,”” and
that the words were plainly audible. '
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Deponent further states that he was in room 301 of the Kiser Building,
on Saturday, August 23; that he saw the jury emerge from the court house
entrance at about one o’clock; that a few minutes after the jury came out,
Mr. Dorsey eame out and immediately a great crowd around the court house
door set up a yell and cheer, saying ““Hurrah for Dorsey,'’ taking off their
hats and throwing them in the air and otherwise exhibiting their enthusiasm ;
that at th_c time of the yelling, the jury was not in sight of deponent, but
deponent is of the opinion that they were within easy hearing of the yelling
and must have heard all that transpired.

Deponent further states that while he has been around the court house,
during the progress of the trial, he has heard numerous threats of violence
to the accused in ease of an acquittal; that deponent knows that one of the
persons making threats was armed, that he exhibited his weapon at time of
making threat.

JOHN H. SHIPP.
Sworn to and subseribed before me
this 26th day of August, 1913.
C. A. BSTOEKES,
Notary Publie, Fulton County, Ga.

EXHIBIT Y.

The State of Georgia,
V8.
Leo M. Frank.

Personally appeared B. S, Lipshitz, who on oath says that he was out in
front of the Court House, mingling with the erowd, at about one P. M. on
Saturady, August 23, immediately after court adjourned; that deponent saw
the jury come out and about one or two minutes thereafter, Mr. Dorsey came
out, wherenpon there was great cheering and yelling by the erowd; that at
the time the yelling and cheering took place, the jury could nolt have been
more than one minute’s walk away from the eourt house, and in the opinion
of deponent, they eould have heard the cheering and yelling.

Deponent further states that he was also present at the court hounse
on Friday evening, August 22nd, when Mr. Dorsey left the court house, and
heard the cheering and heard the crowd yelling “‘Hurrah."

B. 8. LIPSHITZ,
Sworn to and subseribed before me
this 26th day of August, 1913,
C. A, STOKES,
Notary Public, Fulton County, Ga.

EXHIBIT Z.

Georgia, Fulton County.

Personally appeared Charles J. Moore, who on path says that he is an
attorney at law, occupying room 301 on the third floor of the Kiser Building,
at the corner of Hunter and So. Pryor Streets; that on Friday, Aungust 22, de-
ponent was in his office and saw the jury come out of the court house entrance
at about six P. M.: that soon after Mr. Dorsey appeared in the court house
entrance and a great cheering and yelling oeenrred by the erowd immediately
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opposite the entrance, and afterwards the crowd yelled *‘Hurrah for Dorsey,”’
and the volume of the yells were so great that they could have been heard
many blocks away; that they threw up their hats and gave other demonstra-
tions; that at the time of the yelling the jury was just crossing the street
toward the German Cafe, not fifty feet away from the entrance, and in the
opinion of deponent must have heard the cheering and the words *Hurrah for
Dorsey,’” because they could be plainly heard.

Deponent further states that he was in his office on Baturday, August 23,
when the jury came out of the court house at about one o’clock, and he heard
yelling and cheering when Mr. Dorsey appeared a few minutes afterwards.
Deponent did not see the jury at the time of the yelling, but it occurred so
goon after the jury came out of the court house that in the opinion of the
deponent the jury must have heard the cheering and the words that were

elled.
4 Deponent further states that since the trial has been in progress he has
heard several parties making threats of personal violence against the aceused
in the event of an acquittal; that these parties were loitering in and around
the court house entrance and making threats that if the jury did net hang
Frank: that they would pay the jury the compliment of sitting on the case
and if the jury did not do its duty, they would; that deponent recalls the
names of B, W. Milner, Richard Dutton: that Milner loitered continuously
around the conrt honse entrance and circulated among the crowd.

CHARLES J. MOORE.

Sworn to and subseribed before me

this 26th day of August, 1913.

C. A, STOKES,

Notary Publie, Fulton County, Ga.

EXHIBIT AA.

Georgia, Fulton County,

Personally appeared D. Rosinky, who on oath deposes and states that on
Friday, August 22, and Saturday, August 23, he was standing near the corner
of Hunter and South Pryor Street, in the City of Atlanta, Georgia, and that
when the Solicitor-General, H. M, Dorsey, came out of the old City Hall
Building, now used as a court house, there was a loud and vociferous cheering
by the assembled erowd; that members of the crowd took the Solicitor in
their arms and carried him across the street to the Kiser Building.

D. ROSINKY.
Sworn to and subseribed before me
this 26th day of August, 1913.
LEONARD HAAS,
Notary Publie, Fulton County, Ga.
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EXHIBIT BB.
Georgia, Dougherty County.
State of Georgia,
VE. )(In the Superior Court of Fulton County, Georgia,
Leo M, Frank,

Before me personally appears Mack Farkas, who being duly sworn de-
poses and says that attached to this affidavit is a carbon copy of an order
made by Sam Farkas, of Albany, Georgia, to Franklin Buggy Company, In-
corporated, of Barnesville, Georgia,

Said order iz marked Exhibit ‘‘A."" Said order was taken by A. T
Henslee, a traveling salesman for said Franklin Buggy Company, in person;
said order was talken on the date same bears date, to-wit: on July 8th, 1913.

This affidavit is made to be used on the motion for new trial in the above
caze. The name A. H. Henslee, on said order, is the handwriting and carbon
copy of the signature of A. H. Henslee,

MACK FARKAS,
Sworn to and subseribed before me
this October 21st, A. D., 1913,
L. L. FORD,
Notary Public, Dougherty County, Georgia.

EXHIBIT BB—(Continued)

Georgia, Dougherty County.
State of Georgia,

V8. }In the Superior Court of Fulton County, Georgia,
Lieo M. Frank,

Before me personally appears B. W. Simon, who being duly sworn de-
poses and says that attached to this affidavit is a carbon copy of an order
made by Sam Farkas, of Albany, Georgia, to Franklin Buggy Company, In-
corporated, of Barnesville, Georgia.

" Said order is marked Exhibit ‘‘A.”’ Said order was taken by A. H.
Henslee, a traveling salesman for said Franklin Buggy Company, in person;
said order was taken on the date same bears date, to-wit: on July Bth, 1913,

This affidavit is made to be used on the motion for new trial in the above

case. The name A. H. Henslee, on said order, is the handwriting and carbon
ignature of A. II. Henslee,
copy of the signature X RO

Yworn to and subscribed before me
this October 21st, A. D., 1913,
L. L. FORD, ‘
Notary Publie, Dougherty County, Georgia.
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in person;

said order was taken on the date same bears date, to-wit: on July 8th, 1913.

SAM FARKAS.

Said order was taken by A. H.
140

Georgia, to Franklin Buggy Company, In-

corporated, of Barnesville, Georgia.

EXHIBIT BB—(Continued)

} In the Superior Court of Fulton Connty, Georgia.

:
1
__

The name A. H. Henslee, on said order, is the handwriting and carbon

copy of the gignature of A, H. Henslee,

L. L. FORD,
Notary Public, Dougherty County, Georgia.

¥8.

Leo M. Frank.
This affidavit is made to be used on the motion for new trial in the above

Before me personally appears Mack Farkas, who being duly sworn de-
poses and says that attached to this affidavit is a earbon copy of an order

made by Sam Farkas, of Albany,

Said order is marked Exhibit ** A"’
Henslee, a traveling salesman for said Franklin Bugegy Company,

this October 21st, A. D, 1913

Georgia, Dougherty County.
Sworn to and subseribed before me

State of Georgia,

case.




EXHIBIT CC.

Georgia, Walton County,
State of Georgia.

va.
Leo M. Frank,

Before me, an officer anthorized under the laws of Georgia to administer
oaths, personally appear J. J. Nunnally and W. L. Ricker, of Monroe, Georgia,
who, being duly sworn, depose and say on oath as follows:

That they have seen in the public prints that A. H. Henslee, one of the
jurors in the Frank case, admits having made certain statements as to Frank’s
guilt of the murder of Mary Phagan, but says these statements were made
after the trial of Leo M. Frank, and not before,

These deponents say that, so far as they know, the said Henslee has not
been in Monroe, Georgia, since the trial of Leo M. Frank. and they reiterate
the statement that all the statements made in their hearing by said Henslee
and testified about by these deponents on September 27th, 1913, were made
before the commencement of the trial of Leo M. Frank for the murder of Mary
Phagan on July 28th, 1913; to the best of these deponents’ recollection, these
statements were made in June, 1913, although as to the exact month these
deponents say not.

} In the Superior Court of Fulton County, Georgia.

J. J. NUNNALLY,
W. L. RICKER.
Sworn to and subscribed before me
this October 10, A. D, 1913,
J. B. SHELNUTT, Clerk.
Superior Court, Walton County, Georgia.

EXHIEIT DD.

Georgia, Fulton County.
State of Georgia.

i In the Superior Court of Fult unt i
Leo M. Frank, P on County, Georgia.

Before me personally appears Julian A. Lehman, who, being duly sworn
deposes and says on oath that he makes this affidavit for use in motion for new
trial in above stated case.

Further deposing, he says on oath that he reiterates his statement here-
tofore made under oath that between the time of the murder of Mary Phagan
as reported by the newspapers, and the commencement of the trial of Leo M.
]?‘ran‘.; on July 28th, 1913, he, on two occasions, heard A, H. Henslee, a juror
n said case, express himself firmly and positively as to the guilt of Leo M.
Frm[lk of the murder of Mary Phagan, in the language set forth in the affi-
davit here}ufure made by this deponent and attached to the original motion
for new trial in said case; one of said times was on or about June 20th, 1913
another time was early in the month of J une, to the best of this depﬂnent‘s’
:f:filectlﬂn near June 2nd, but as to the exact date this deponent ean not

JULI ;
Sworn to and subseribed before me ha R
this 13th day of October, A, D, 1913,
J. H. PORTER,
Notary Publie, Fulton County, Ga.
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EXHIBIT EE.
Georgia, Fulton County.
State of Georgia.
VS, } In Fulton Superior Court.
Leo M. Frank.

Personally appeared Leon Harrison, who being duly sworn deposes and
says that he makes this affidavit to be used on the motion for new trial in the
above case,

Further deposing, he says that he is not acquainted with Leo. M. Frank,
is not related to him, and has never seen him to know him; he says on oath
that he is not personally acquainted with A, H. Henslee but he knows that said
Henslee is the party about whom he makes this affidavit,

Further deposing, he says that during the month of May, 1913, deponent
was walking from Scherrer’s lunch place on Peachtree Street toward Five
Points, when he was attracted by a conversation between two men, one of
whom was said A, H. Henslee: the same Henslee that served on the Frank jury
and whose picture appeared in the Atlanta Georgian of August 26th, 1913,
page 2, a elipping of which paper is hereto attached.

At the time, which was shortly after the Mary Phagan murder, almost
everyone was discussing the murder, and this deponent was very much inter-
ested in the matter, as was everyone else; this deponent heard the men with
Henslee say to Henslee, *‘1I don’t believe Frank committed that murder; if
he did, he is one Jew in a million: not one Jew in a million would commit
such a crime;” and to this statement said Henslee replied in deponent’s
hearing: ‘‘1 believe he did kill the girl, and if by any chance I get on the
jury that tries him, I'll try my best to have him convicted."

The above statement of Henslee was in reference to Frank's guilt of the
murder of Mary Phagan. LEON HARRISON.

Sworn to and subscribed before me
this &th day of October, 1913,
ROBT. C. PATTERSON,
Notary Publie, Fulton County, Ga.

EXHIBIT FF.
Georgia, Walton County.
State of Georgia.
V8. }In the Superior Court of Fulton County, Ga.
Leo M. Frank,

Before me, an officer anthorized under the laws of Georgia to administer
oaths, personally appears each of the undersigned persons, personally known
to me; who, being duly sworn, depose and say on oath:

That they are personally acquainted with J. J. Nunnally and W. L.
Ricker, and that said Nunnally and Ricker are each men of the highest
personal and moral eharacter and reputation, and that they are each entirely
trustworthy, and worthy of belief, as to any statement made by them, or
each of them. E. C. ENIGHT,

Ex-Ordinary.
HAL G. NOWELL,
Solicitor City Court.
0. ROBERTS, Attorney.
J. B. SHELNUTT,
Clerk Walton Sup. Ct.
ALONZO C. STONE,
Judge City Ct. of Monroe,

Sworn to and subseribed before me
this Qetober 10, 1913,
P. H MICHAEL, J. P.,

Walton County, Ga.
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TWELVE JURORS WITH WHOM LEO M. FRANK’S FATE RESTS
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EXHIBIT GG.

Georgia, Hancock County.

State of Georgia,
V8. }In the Superior Court of Fulton County, Ga.
Leo. M. Frank,

Before me, an officer authorized under the laws of Georgia to administer
oaths, personally appears each of the undersigned persons, personally known
to me; who, being duly sworn, depose and say on oath:

That they are personally acquainted with Jno. M. Holmes, Shi Gray and
8. M. Johnson; and that said Holmes, Gray and Johnson are each men of the
highest personal and moral character and reputation, and that they are each
entirely trustworthy, and worthy of belief, as to any statement made by
them, or each of them.

T. B. HIGHTOWER,
Sherift Han, Co., Ga.
W. H. BURWELL.
HENRY H. LITTLE,
Ordinary.
FRANK L. LITTLE,
Chairman Bd. of Edueca-
tion, Sparta.
T. M. HUNT.
H. D. CHAPMAN,
Tax Collector Han. Co.
THOS. F. FLEMING.
H. L. MIDDLEBROOKS,
Cashier First Nat. Bk.
3. W. RIVES,
Mayor of Sparta.
R. E. WHEELER,
Cashier Sparta Savings
Bank,
D. E. WILEY,
Clerk SBuperior Court.
A. H. BIRDSONG,
Treasurer Hancock Co.
E. A. ROZIER,
V-Pres. Bank of Sparta.
J4. D. BURNETT,
Csr. Bk, of Sparta.
Sworn to and subseribed before me
this October 8th, 1913,
Jd. D. LEWIS,
Notary Public Hancock County, Georgia.
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EXHIBIT HH.
Georgia, Fulton County.
State of Georgia, 1
V. In the Superior Court of Fulton County, Ga.
Leo. M. Frank, )

Before me, an officer anthorized under the laws of Georgia to administer
oaths, personally appears each of the undersigned persons, personally known
to me, who, being duly sworn, depose and say on oath:

That they are personally acquainted with Julian A. Lehman; and that
said Lehman is a man of the highest personal and moral character and repu-
tation, and that he is entirely trustworthy, and worthy of belief, as to any
statement made by him. W. F. UPSHAW.

S. E. PRUMAN.
Bworn to and subseribed before me HENRY B. KENNEDY.
this October 16th, A, D. 1913,
C. W. BURKE,
Notary Public Fulton County, Georgia.

1 EXHIBIT HH—Continued.
Georgia, Muscogee County.
State of Georgia,
V8. In the Superior Court of Fulton County, Georgia.
Leo M, Frank.

Before me, an officer anuthorized under the laws of Georgia to administer
oaths, personally appears each of the undersigned persons, personally known
to me, who, being duly sworn, depose and say on oath:

That they are personally acquainted with Julian A. Lehman; and that
said Lehman is a man of the highest personal and moral character and repu-
tation, and that he is entirely trustworthy, and worthy of belief, as to any
statement made by him. C. W. MIZELL.

R. P. SPENCER, JR.
Sworn to and subscribed before me
this Oectober 15th, A. D. 1913.
J. B. STEPHENS,
Notary Public Muscogee County, Georgia.

EXHIBIT II.
Georgia, Fulton County,
State of Georgia,
V8, EIE Fualton Superior Court.
Leo. M. Frank. ]

Personally appeared the undersigned deponents who, being duly sworn,
depose and say that they are personally aecquainted with C. P. Stough, of
Atlanta, Fulton County, Georgia, and that they know him to be a man of
high personal character, entirely trustworthy, and absolutely worthy of
belief as to any statement made by him, whether on cath or otherwise,

A. L. GUTHMAN.
L. P. STEPHENS.
A H VANDYKE.

Sworn to and subscribed hefore me
this 22d day of October, 1913,
C. W. BURKE,
Notary Public Fulton County, Georgia.
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EXHIBIT JJ.

State of Georgia,
County of Muscogee.

Personally appeared before me, an officer duly authorized by law to
administer oaths, the undersigned who, being sworn, deposes and says that
he was head clerk at the New Albany Hotel (Albany Hotel Company, pro-
prietors), located at Albany, in said state and county, all during the months
of June, July and August, 1913, and for several years prior to that time;
and that attached hereto, marked ‘‘Exhibit A," is the register of guests at
said hotel from the 20th day of June, 1913, to the 31st day of August, 1913 ;
and that there was no other register of guests nsed at said hotel during the
period above stated.

And deponent says further that on the third paze of said register of
euests, under date of July 8th, 1913 (Contd 7/8/13), on the second line from
the top, is the signature of A, H, Henslee, address “* Atlanta, 17, 8. A, assigned
to room 79 in said hotel ; and deponent says further that he was the clerk on
duty at said hotel at the time the said Henslee registered his said name on
gaid register., and was a guest at said hotel during that day; and deponent
says further that he is personally acquainted with the said Henslee.

And deponent says further that he is aware and has knowledge that this
affidavit 18 to be used as evidence in the hearing of the motion for a new
trial in the case of the State of Georgia versus Leo M. Frank, which is now
pending in the superior court of Fulton County, Georgia.

W. M. LITTLE.
Sworn to and subseribed before me
this October 23rd, 1913,
H K. GAMMON, J, P,
Muscogee County, Ga.

EXHIBIT EK,
State of Georgia, Fulton County.
State of Georgia,
VS, 3 [T Murder. Fulton Superior Court.
Leo. M. Frank,

Personally appears Leo M. Frank, who on oath deposes and states that
he is the defendant above named; that he did not know nor has he ever heard,
until the end of his trial in the above stated case, that A. H. Henslee and
Mareellus Johenning had any prejudice or bias against deponent nor that they
or either of them had ever said or done anything indicating that they believed
in deponent’s guilt, or had any prejudice or bias against deponent.

LEO M. FRANEK.
Sworn to and subscribed before me

this 24th of Oectober, 1913.
J. 0. ENIGHT,
Notary Publie, Fulton County, Georgia.
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EXHIBIT LL.

Georgia, Fulton County.
State of Georgia,
V8. }In the Superior Court of Fulton County, Georgia.
Leo. M. Frank’
To the Honorable George L, Bell,
Judee of the Fulton Superior Court:

This applieation is presented to the Court by Leo M. Frank, the defend-
ant in the above stated case, and shows to the Court the following facts:

The above stated case of the State of Georgia vs. Leo M. Frank, indiet-
ment for murder, has been tried, a verdict found, and this defendant sen-
tenced ; and a motion for a new trial in said ease is now pending before Hon-
orable L. 8. Roan, Judge of the Stone Mountain Cirenit, and hearing set for
Qctober 4, 1913.

It is shown to this Court that there is a certain party in the City of
Atlanta, one C. P. Stough, whose affidavit is desired by this defendant to be
used as evidence on the motion for new trial, and that said C. P. Stough
refuses to give said affidavit; and it iz desired to take testimony of said
C. P. Stough under Section 5918 of the Code of 1910 of the State of Georgia.

Wherefore, the premises considered, this application is made for the
purpose of having this Court name a Commissioner to take said testimony
and for the purpose of having subpoenas issned as provided in said section
of the Code, requiring said C. P. Stongh to be and appear before said Com-
missioner at a date and place named, to answer certain gquestions to be pro-
pounded to him by Counsel for said defendant,

This September 29th, 1913.

R. R. ARNOLD,
L. Z. ROSSER,
Defendants’ Attorneys.

The foregoing application read and considered. It is ordered that Sig
Teitlebaum act as commissioner in said case, in aceordance with SBection 5918
of the Code of Georgia of 1910,

This September 29th, 1913.
GEOQ. L. BELL,

Judge of Superior Court,
Atlanta Cireuit.

EXHIBIT LL—(Continued).

Georgia, Fulton County.
State of Georgia,

V8. I»In Fulton Superior Conrt.
Leo. M. Frank.

Written questions to be propounded to C. P. Stough, a witness for the
defendant in the motion for new trial pending in said case, set for hearing
gfat(}her 4, 1913, before Judge L. 5. Roan, Judge of the Stome Mountain

ircuit.
1. @ Do you know A. H. Henslee, who served on the jury in the above
stated case at the trial commencing July 28, 19137
Yes.
How long have you known him?
About 6 or T years. i

1
o




3. Q. During the time between the murder of Mary Phagan, as reported in
the newspapers, to-wit: on April 26, 1913, and the commencement
of the trial of the above case, what statements, if any, did you
hear juror Henslee make in eonnection with Leo M. Frank, or as to
who murdered Mary Phagan, or as to who was guilty of this mur-
der; or as to how the trial of Leo M. Frank for this murder would
terminate.

A. About the time that Conley was reported to have made a statement,
I was coming into the city on a street car from the home of my
daughter. Henslee was also on the car. I heard him say this, in
reference to Leo M. Frank’s gnilt of the murder of Mary Phagan:
““I think he is guilty and I would like to be in a position where I
could help break his damned neck.”

How were these statements made?

This statement was most positive. He was as positive as I Was,
and I was as positive as I could be in what I said in the con-
versation,

When and where was this?

On a College Park street car, coming into the eity.

What is your business?

Inspector for the Mason’s Annuity.

e
=

&n

=
BO>O

C. P. STOUGH.
Georgia, Fulton County.

Personally appeareed C. P. Stough, who having been duly sworn made
answer as above indicated and shown, to the foregoing written gquestions 1-6
inclusive; said answers executed, sworn to and subseribed before me this
September 29th, 1913, SIG TEITLEBAUM,
Notary Public Fulton County, Georgia, and Commissioner to Take Testimony.

EXHIBIT MM,
Georgia, Haneock County.
State of Georgia,

v8, }In Superior Court of Fulton County, Georgia.
Leo M. Frank.

To the Honorable Clerk of the Superior Court of Hancock County, Ga.

This application shows the following facts:

Heretofore, a verdict of guilty was returned in said case, judgment was
passed by the Court, and a motion for new trial was filed in said case,
which said motion for new trial is set for hearing on Oectober 4th, 1913,
before Judge L. 8. Roan, Judge of the Stone Mountain Cireuit.

It is shown that there are three parties who reside in Sparta, Hancock
County, Georgia, to-wit: John M, Holmes, Esq., Shi Gray, Esq., and 8 M.
Joln_:lson, Esq., whose affidavits are desired by the movant as evidence on said
motion; and further that all three of said parties have refused to give said
affidavits,
~ Wherefore, this application is made to the Clerk, as provided by See-
tions 5918-19 of the Civil Code of 1910, State of Georgia, that subpoenas may
be issued addressed to each of said parties, requiring them to be and appear
before J. W. Lewis, Esq., a notary publie of said Haneock County, Georgia.
and answer under oath such written questions as are hereto annexed and
such further written questions as may be propounded upon the hearing, in
lien of making said affidavit. R. R. ARNOLD,

L. Z. ROSSER,
Attorneys for Leo. M. Frank, Movant.
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EXHIBIT MM—(Continued).
Georgia, Haneoek County.
State of Georgia,
VE. \EIn Superior Court of Fulton County, Georgia.
Leo. M. Frank. ]
Questions to be propounded to Shi Gray, of Sparta, Hancock County,
Georgia,
1. Q. Have yon examined clipping from the Atlanta Georgian of Angust
26, 1913, hereto attached, showing a picture of the jury in the
above-stated case, and showing a likeness of Juror A, H. Henslea?

A Yes,
2. Q. Are you personally acquainted with A, H. Henslee?
A Yes
3. Q. Did you or not hear A. H. Henslee diseussing the question of

whether or not Leo M. Frank was guilty of the murder of Mary
Phagan, between the death of said Mary Phagan and the com-
mencement of the trial of Leo M. Frank charged with the murder
of Mary Phagant

. ‘YEg ¥

4. Q. To the best of your recollection what did he say in this conversation?

A. In a conversation in Walker & Holmes Insurance office, some one
asked Henslee whether he, Henslee, thought Frank was guilty of
the murder of Mary Phagan. IHenslee answered in the affirmative.
The answer given by Henslee was stated positively and firmly.
The conversation lasted for about 20 minutes to half an hour. All
of us were talking, Henslee and Mr, Holmes and Mr. Johnson, and
others. The whole conversation at the time with Henslee was on
the proposition as to whether or not Leo M, Frank was guilty of the
murder of Mary Phagan,

5. Q. Where and when did this take place, and who else was present?

It was before the trial of Frank, and it was in the insurance office
of Walker & Holmes,

6. Q. Did you not hear A. H, Henslee state, in Sparta, Ga., between the
time of the death of Mary Phagan and the commencement of the
trial of Leo M. Frank for the murder of Mary Phagan, that Leo
M. Frank was guilty of the murder of Mary Phagan?

A, Yes

7. Q. Did you not hear A, H, Hensles say that he believed Leo M. Frank
was gnilty of the murder of Mary Phagan, and further that he
would bet one dollar or other sum, or would like to bet one dollar
or other sum, that he, the said A. H. Henslee, would be put on
the jury to try Leo M. Frank for the murder of Mary Phagan?

A. T heard him say he was summoned as a juror in the same conver-
satlon already testified about,

8. Q. State in full what is your business occupation, or if more than one,
what are vour business oecupationsf

A. I am a dealer in live stock. H. SHI GRAY.

Georgia, Hancock County.

Before me personally appeared H. Shi Gray, who being first duly sworn
true answers to make fo the above and foregoing written gquestions, answered
same as above set forth; said answers exeeuted, sworn to, and subscribed -
before me this September 26, 1913,

J. W. LEWIS,
Notary Public, Hancock County, Georgia.
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EXHIBIT MM—(Continued).

Georgia, Hancoek County.

State of Georgia, ,
Vs, In Buperior Court of Fulton County, Georgia,
Leo. M. Frank,

’ Q}lestions to be propounded to T. M. Johnson, of Sparta, Hancock County,

eprgia.

1. Q. Have you examined clipping from the Atlanta Georgian of August
26, 1913, hereto attached, showing a pieture of the jury in the
above-stated ease, and showing a likeness of Juror A, H. Henslee!

A, Yes,

2, Q. Are youn personally acquainted with A, H. Henslee?

A. I know him by sight.

d. Q. Did you or not hear A, T. Henslee discussing the question of whether
or not Leo M. Frank was guilty of thé murder of Mary Phagan,
between the death of said Mary Phagan and the commencement
of the trial of Leo M. Frank charged with the murder of Mary
Phagan?

A, Yes,

4 (. To the best of your recollection what did he say in this eonver-
sation?

A. Several parties were talking. Some said they thought Leo M. Frank
was guilty of the murder of Mary Phagan, others said they did
not. Henslee stated his convietion that Frank was guilty of the
murder of Mary Phagan. He did this firmly and positively.

5. Q. Where and when did this take place, and who else was present?

A, Walker & Holmes office, about the last of June, 1913.

6. . Did yon not hear A. H. Henslee state, in Sparta, Ga., between the

time of the death of Mary Phagan and the commencement of the

trial of Leo M. Frank for the murder of Mary Phagan, that Leo
YM Frank was guilty of the murder of Mary Phagan?

es,

A,

7. Q. Did you not hear A. H. Henslee say that he believed Leo M. Frank
was guilty of the murder of Mary Phagan, and further that he
would bet one dollar or other sum, or would like to bet one dollar
or other sum, that he, the zaid A. H. Henslee, would be put on
the jury to try Leo M. Frank for the murder of Mary Phagant?

A, He said he had been drawn as a juror and might have to serve.

8. Q. Btate in full what is your business oecupation, or if more than one,
what are your business occupations?
A. Work for Walker & Holmes.
T. M. JOHNSON.

Georgia, Hancock County.

Before me personally appeared T. M. Johnson, who being first duly sworn
true answers to make to the above and foregoing written questions, answered
same as above set forth, said answers executed, sworn to and subscribed he-
fore me this September 26, 1913.

J W. LEWIS,

Notary Public, Hancoek County, Ga.
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EXHIBIT MM—(Continued).
Georgia, Hancock County.
State of Georgia,

Vs,
Leo. M. Frank.

Questions to be propounded to John M. Holmes, of Sparta, Hanecock
County, Georgia,

1. . Have you examined elipping from the Atlanta Georgian of Angust
26, 1913, hereto attached, showing a picture of the jury in the
above-stated case, and showing a likeness of Juror A, I Henslee?

}In Superior Court of Fulton County, Georgia,

A Yom
2, Q. Are yvou personally acquainted with A. H. Henslee?
A, Yes
3. Q. Did you or not hear A. H. Henslee discussing the qguestion of
whether or not Leo M. Frank was guilty of the murder of Mary
Phagan, between the death of said Mary Phagan and the com-
mencement of the trial of Leo M. Frank charged with the murder
of Mary Phagan!
A. Yes
4. ). To the best of your recollection what did he say in this conversa-
tion?

A. Several men were in my office. Mr. Henslee was asked the gquestion
whether or not he believed Lieo M. Frank was guilty of the mur-
der of Mary Phagan. He stated that he did. He stated this posi-
tively and firmly.

5. Q. Where and when did this take place, and who else was present?
A, Walker & Holmes insurance office on the morning of June 27th,
1913.

6. . Did you not hear A. H. Henslee state, in Sparta, Ga., between the
time of the death of Mary Phagan and the commencement of the
trial of Leo M. Frank for the murder of Mary Phagan, that Leo

* M. Frank was guilty of the murder of Mary Phagan?
A. Yes.

7. Q. Did you not hear A. H. Henslee say that he believed Leo M. Frank
was guilty of the murder of Mary Phagan, and further that he
would bet one dollar or other sum, or would like to bet one dollar
or other sum, that he, the said A. H. Henslee, would be put on the
jury to try Leo M. Frank for the murder of Mary Phagan!?

A. He stated that he had been summoned as a juror,

8 . State in full what is your business occupation, or if more than one,
what are your business occupations?
A. Member of the firm of Walker & Holmes, real estate and insurance.
JOHN M. HOLMES.

Georgia, Hancock County.

Before me personally appeared John M. Holmes, who being first duly
sworn trune answers to make to the above and furegﬂmg written guestions,
answered same as above set forth; said answers executed, sworn to, and sub-
scribed before me this Septemher 26, 1913.

J. W. LEWIS,
Notary Public, Hancoek County, Ga.
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EXHIBIT NN.

Georgia, Fulton County.

State of Georgia,
V8. In Superior Court of Fulton County,
Leo M. Frank,

To the Honorable Clerk of the Superior Court of Walton County, Ga.

This application shows the following facts:

Heretofore, a verdiet of guilty was returned in said ease, judgment was
passed by the Court, and a motion for new trial was filed in said ease, which
said motion for new frial is set for hearing on Oectober 4th, 1913, before
Judge L. 5. Roan, Judge of the Stone Mountain Cirenit.

It is shown that there are three parties who reside in Monroe, Walton
County, Georgia, to-wit: J. J. Nunnally, Esq., Virgil Harris, Esq., and W. L.
Ricker, Esq., whose affidavits are desired by the movant as evidenee on said
motion and further that all three of said parties have refused to give said
affidavits.

Wherefore, this application is made to the clerk, as provided by Sections
5918-19 of the Civil Code of 1910, State of Georgia, that subpoenas may be
issued addressed to each of said parties, requiring them to be and appear
before Crrin Roberts or Clifford Walker, notary publics of said Walton
County, Ga., and answer under oath such written questions as are hereto an-
nexed and such farther written questions as may be propounded upon the
hearing, in lien of making said affidavit,

R. R. ARNOLD,
L. Z. ROSSER,
Attorneys for Leo M. Frank, Movant.

Georgia, Walton County.

State of Georgia,
Vs, In the Superior Court of Fulton County, Georgia.
Leo M, Frank,

Written questions to be propounded to J. J. Nunnally, Esq, W. L.
Ricker, Fsq., Virgil Harris, Esq., and , residence Monroe, Walton
County, Georgia. .

1. Q. Have you examined the attached clipping from the Atlanta Geor-
ginn of August 23, 1913, and particularly the likeness in said
elipping of A. H. Henslea?

A, Yes, I have,
2. Q. Do you know A. H. Henslee?
A, T do.

3. Q. Do you recall whether or not A. H. Henslee was in Monroe, Geor-
gia, between the time of the murder of Mary Phagan, as reported
in the papers, and the time of the commencement of the trial of
Leo M. Frank for the murder of Mary Phagan, to-wit, July 28,
19131%

A, He was.

4. Q. Did you hear A. H. Henslee make any statements in connection with
the guilt of Leo M. Frank of the murder of Mary Phagan, and if so,
what were those statements?

A. Tdid. He talked for some time in the store of Nunnally & Harris,
and stated that Leo M. Frank was guilty of the murder of Mary
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Phagan. He denounced Frank bitterly and vehemently and made
this statement about Frank in my hearing: ‘““They are going to
]]:I"EB]]{. that Jew's neck." This was stated most bitterly and posi-
tively.

9. Q. Did yon hear A. H. Henslee, in Monroe, Georgia, between said dates,
make any statements as to what he believed about the guilt of
Leo M. Frank of the murder of Mary Phagan; if so, what were
those statements?

A. Yes, he said that Frank was guilty.

6, Q. Did A, H. Henglee, in Mouroe, Georgia, between said dates, in your
presence, and hearing, say he thought Leo M. Frank was guilty
of the murder of Mary Phagan; if so, did he state it positively and
firmly; how did he make the statement? Give his language as
well as you reeolleet it: if you do not recollect his language, what
was the tenor of it?

Yes; he was hitter,

=1
o

Did you hear A. H. Henslee, in Monroe, Georgia, between said dates,
say anything about what the jury that tried Leo M. Frank for the
murder of Mary Phagan wonld do if that jury did its duty; if so,
what did he say, giving his langunage as nearly as you ean recollect
it, and if yon can not recall the exact language, state the tenor
and effect of said language.

8. Q. How long did A. H. Henslee diseuss the guilt of Leo M. Frank in
Monroe, Georgia, between said dates, and how many times did he
repeat the statement that he thought Frank was guilty, in your
hearing {

A. T was only present about 20 minutes. He was talking all the time
1 was there and stating that Frank was guilty of the murder of
Mary Phagan.

9. Q. At the time you heard the statements above answered or referred to,
who else was present and who else heard these statements, if you
know!

A, J. J, Nunnally and some others whose names T do not now reeall.
10. Q. State in full what is your business occupation, or ocenpations.
A, Dentist. Practicing about seven years. Am graduate of Atlanta

Dental College.
W. L. RICKER.

Georgia, Walton County.

Before me personally appeared W. L. Ricker, who being first duly sworn
true answers to make to the above and foregoing questions, answered same as
above set forth; said answer executed, sworn to and subscribed before me
this September 27, 1913.

CLIFFORD WALKER,

Notary Publie, Walton County, Ga.
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EXHIBIT NN—(Continuned).
Georgia, Walton County.

State of Georgia, :
VS. In the Superior Court of Fulton County, Georgia.
Leo M. Frank.

Written questions to be propounded to J. J. Nunnally, Esq., W. L,
Ricker, Esq., Virgil Harris, Esq., and ——, residence Monroe, Walton County,
Georgia.

1. Q. Have you examined the attached elipping from the Atlanta Georgian

of August 23, 1913, and particularly the likeness in said clipping
of A, H. Hensglee?

A, Yes,
2, . Do you know A, H. Henslee?
A, Yes
3. Q. Do you recall whether or not A. H. Henslee was in Monroe, Georgia,

between the time of the murder of Mary Phagan, as reported in the

papers, and the time of the commencement of the trial of Leo M.

Frank for the murder of Mary Phagan: to-wit—July 28, 1913,
He was,

A
4. Q. Did you hear A. H. Henslee make any statements in connection with
the guilt of Lieo M. Frank of the murder of Mary Phagan, and if so,
what were those statements?

A, What impressed me was that Henslee was the most vehement in his
expressions as to the guilt of Leo M. Frank of the murder of Mary
Phagan, of any person I had heard talk about it. The Phagan mur-
der was, at the time, the particular topic of conversation generally;
a great many people were discussing it, and many men denouncing
Frank as guilty, particularly traveling men. Henslee was the
most bitter of any. For about two and one-half hours in my place
of business Henslee argued Frank’s guilt in the murder case; in talk-
ing about the outeome of the case, he made the statement, which
to the best of my recollection was, that if the jury should turn
Frank out, he (Frank) would not get out of Atlanta alive.

5. Q. Did you hear A. H. Henslee, in Monroe, Georgia, between said dates,
make any stdtements as to what he believed about the guilt of Leo
M. Frank of the murder of Mary Phagan; if so, what were those
statements?

A. Yes, he believed him guilty.

6. Q. Did A. H. Henslee, in Monroe, Georgia, between said dates, in your
presence, and hearing, say he thought Leo M. Prank was guilty of
the murder of Mary FPhagan; if so, did he state it positively and
firmly ; how did he make the statement? Give his language as well
as you reeollect it; if you do not recollect his language, what was
the tenor of itf

A. He was very vehement as stated; there was no doubt from what he
said that it was his conviction that Frank was guilty.

7. Q. Did you hear A. H. Henslee, in Monroe, Georgia, between said dates,
say anything about what the jury that tried Leo M. Frank for the
murder of Mary Phagan would do if that jury did its duty; if so,
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what did he say, giving his language as nearly as yon can recollect
it, and if you can not recall the exact language, state the tenor and
effect of said langunage.

Az T only recall that, to the best of my recolection, he said that if the
Jury did turn Frank aloose, Frank would never et away alive,

8. Q. How long did A. H. Henslee discuss the guilt of Leo M. Frank in
Monroe, Georgia, between said dates, and how many times did he
repeat the statement that he thought Frank was gnilty, in your
hearing ¢

A. About two and one-half hours, according to my recollection, He
made the statements repeatedly; it might have been only two hours.

9. Q. At the time you heard the statements above answered or referred to,
who else was present and who else heard these statements, if you
know !

A, Dr. W. L. Ricker, and at times during the period there were others,
but their names I don't recall. My partner, Mr, Harris, was out
of the city.

State in full what is your business occupation, or oceupations.

A member of the firm of Nunnally & Harris, composed of .J, J. Nun-
nally and Virgil Harris, dealers in bugeies, wagons, and live stock.
Also vice-president W. H. Nummally Co., general supplies and mer-
chandise,

10.

P

J. J. NUNNALLY,
Georgia, Walton County.

Before me personally appeared J. J. Nunnally, who, being first duly sworn
true answers to make to the above and foregoing written guestions, answerad
game as above set forth; said answers executed, sworn to and subscribed
before me this September 27, 1913,

CLIFFORD WALKER,
Notary Publie, Walton County, Ga.

The recitals of fact contained in the original motion for new trial, and in
the one hundred and three grounds of the foregoing amefided motion for new
trial (the same being all the grounds of said original and all the grounds of
said amended motion) are hereby approved as true, and the Court has identi-
fied all the exhibits and they are made part of said motion for new trial.

Oectober 31, 1913,

» L.B ROAN,

J. 8. C,, Bt. Mt. Ct.

After considering the above and foregoing motion and amended motion
and affidavits submitted by the State the motion for a new trial is hereby over-
ruled and denied.

This October 31, 1913.

L. 8. ROAN,
Judge Superior Court, Stone Mountain Circuit, Presiding.

Recorded Writs M. G. page 796,

31st October, 1913.
JOHN M. JONES, Deputy Clerk.
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CHARGE OF THE COURT.

VB, Fulton Superior Court.
Leo M. Frank. Trial: July 28 to Aug. 21, 1913.

Gentlemen of the Jury :

This bill of indictment charges Leo M. Frank with the offense of murder.
The charge is that Lieo M. Frank, in this county, on the 26th day of April, of
this year, with foree and arms, did unlawfully and with malice aforethought
kill and murder one Mary Phagan by then and there choking her, the said
Mary Phagan, with a eord placed around her neck.

To this charge made by the bill of indietment found by the grand jury
of this eounty recently empanelled Leo M. Frank, the defendant, files a plea
of not guilty. The charge as made by the bill of indictment on the one hand
and his plea of not guilty filed thereto form the issne, and you, gentlemen of
the jury, have been selected, chosen and sworn to try the truth of this issne.

Leo M. Frank, the defendant, commences the trial with the presumption
of innocenee in his favor, and this presumption of innocence remains with him
to shield him and protect him until the State shall overcome it and remove it
by evidence offered to you, in your hearing and presence, sufficient in its
strength and character to satisfy your minds beyond a reasonable doubt of
his guilt of each and every material allegation made by the bill of indictment.
L charge you, gentlemen, that all of the allegations of this indictment are
material and it is necessary for the State to satisfy you of their truth by evis
dence that convinees your minds beyond a reasonable doubt of his guilt before
you would be authorized to find a verdiet of guilty. You are not compelled
to find, from the evidence, his guilt beyond any doubt, but beyond a reasonable
doubt, such a doubt as grows ont of the evidence in the case, or for want of
evidence, such a doubt as a reasonable and impartial mind would entertain
about matters of the highest importance to himself after all reasonable efforts
to ascertain the truth. This does not mean a fanciful doubt, one conjured up
Ly the jury, but a reasonable doubt.

Gientlemen, this defendant is charged with murder. Murder is defined to
be the unlawful killing of a human being, in the peace of the State, by a person
of sound memory and discretion, with malice aforethought, either express or
implied,

Express malice is that deliberate intention unlawfully to take away the
life of a fellow-being, which is manifested by external ecircumstances capable
of proof.

Malice shall be implied where no considerable provocation appears, and
where all of the circumstances of the killing show an abandoned and malig-
nant heart.

There is no difference hetween express and implied malice exeept in the
mode of arriving at the fact of its existenee. The legal sense of the term
“malice’’ is not confined to particular animosity to the deceased, but extends
to an evil design in general. The popular idea of malice in its sense of re-
venge, hatred, ill will, has nothing to do with the subject. It is an intent to
kill a human being in a ease where the law would neither justify nor in any
degree excuse the intention, if the killing should take place as intended. It
is a deliberate intent unlawfully to take human life, whether it springs from
hatred, ill will or revenge, ambition, avarice or other like passion. A man
may form the intent to kill, do the killing instantly, and reeret the deed as
soon as done, Malice must exist at the time of the killing. Tt need not have
existed any length of time previously.
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state of Georgia, } Murder.

‘When a homicide is proven, if it is proven to be the aet of the defendant,
the law presumes malice, and unless the evidence should relieve the slayer he
may be found guilty of murder. The presumption of innocence is removed
by proof of the killing by the defendant. When the killing is shown to be
the act of the defendant, it is then on the defendant to justify or mitigate
the homicide. The proof to do that may come from either side, either from
the evidence offered by the State to make out its cage, or from the evidence
offered by the defendant or the defendant’s statement.

Gentlemen of the jury, you are made by law the sole judges of the credi-
bility of the witnesses and the weight of the testimony of each and every wit-
ness. It is for you to take this testimony as you have heard it, in connection
with the defendant’s statement, and arrive at what you believe to be the
truth.

Gentlemen, the objeet of all legal investigation is the discovery of truth.
That is the reason of you being selected, empanelled and sworn in this case—
to discover what is the truth on this issue formed on this bill of indictment.
Is Leo M. Frank guilty? Are you satisfied of that beyond a reasonable doubt
from the evidence in this case? Or is his plea of not guilty the truth? The
rules of evidence are framed with a view to this prominent end—seeking al-
ways for pure sources and the highest evidenes,

Direct evidence is that which immediately points to the question at issue.
Indirect or eircumstantial evidence is that which only tends to establish the
issue by proof of various faets sustaining, by their consistency, the hypothesis
claimed. To warrant a eonviction on eircumstantial evidenee, the proven facts
must not only be consistent with the hypothesis of guilt, but must exclude
every other reasonable hypothesis save that of the guilt of the accused.

The defendant has introduced testimony as to his good character, On
this subjeet, I charge you that evidence of good character when offered by the
defendant in a criminal case is always relevant and material, and should be
considered by the jury, along with all the other evidence introduced, as one
of the facts of the case. It should be considered by the jury, not merely where
the balanee of the testimony in the case makes it doubtful whether the de-
fendant is guilty or not, but also where such evidence of good character may
of itself generate a doubt as to the defendant’s guilt. Good character is a
substantial fact, like any other fact tending to establish the defendant’s inno-
cence, and ought to be so regarded by the jury. Like all other faets provad
in the case, it shounld be weighed and estimated by the jury, for it may render
that doubtful which would otherwise be elear. However, if the guilt of the
accused is plainly proved to the satisfaction of the jury beyond a reasonable
doubt, notwithstanding the proof of good character, it is their duty to con-
viet. But the jury may consider the good character of the defendant, whether
the rest of the testimony leaves the question of his guilt doubtful or not, and
if a consideration of the proof of his good character, considered along with
the evidence, creates a reasonable doubt in the minds of the jury as to the
defendant’s guilt, then it would be the duty of the jury to give the defendant
the benefit of the doubt thus raised by his good character, and to acqnit him,
(Btephens case, 81 Ga. 589).

The word ‘‘character’” as used in this connection, means that general
reputation which he bore among the people who knew him prior to the time of
the death of Mary Phagan. Therefore, when the witnesses by which a de-
fendant seeks to prove his good character are put upon the stand, and testify
that his character is good, the effect of the testimony is to say that the people
who knew him spoke well of him, and that his general reputation was other-
wise good. When a defendant has put his character in issue, the State is
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allowed to attack it by proving that his general reputation is not good, or by
showing that the witnesses who have stated that his character is good, have
untruly reported it. Henee, the Solicitor-General has been allowed to eross-
examine the witnesses for the defense who were introduced to testify to his
good character. In the cross examination of these witnesses, he was allowed
to agk them if they had not heard of various acts of misconduet on the defend-
ant’s part. The Solicitor-General had the right to ask any questions along
this line he pleased, in order thoroughly to sift the witnesses, and to see if
anything derogatory to the defendant’s reputation could he proved by them,
The Court now wishes to eaution you that, althongh the Solicitor-General was
allowed to ask the defendant’s character witnesses these questions as to their
having heard of various acts of alleged misconduct on the defendant’s part,
the jury is not to consider this as evidenece that the defendant has been guilty
of any such misconduct as may have been indicated in the questions of the
Solicitor-General, or any of them, unless the alleged witnesses testify to it.
Furthermore, where a man's character is put in evidence, and in thé eourse of
the investigation any specific act of misconduct is shown, this does not o
before the jury for the purpose of showing affirmatively that his character is
bad or that he is guilty of the offense with which he stands charged, but is to
be considered by the jury only in determining the eredibility and the degree
of information possessed by those witnesses who have testified to his good
character. (Henderson's case, 5 Ga. App. 495 (3)).

When the defendant has put his character in issue, the State is allowed
to bring witnesses to prove that his general characier is bad, and thereby to
disprove the testimony of those who have stated that it is good. The jury
is allowed to take this testimony, and have the right to consider it along with
all the other evidence introduced on the subject of the general character of
the defendant, and it is for the jury finally to determine from all the evidence
whether his character was good or bad. But a defendant is not to be con-
vieted of the erime with which he stands charged, even though, upon a consid-
eration of all the evidence, as to his charaeter, the jury believes that his char-
acter is bad, unless from all the other testimony in the ease they believe he is
guilty beyond a reasonahble douht, '

You will, therefore, observe that this is the rule yvou will be gnided by
in determining the effect to be given to the evidence on the subject of the de-
fendant’s character: If, after considering all the evidence pro and con, on
the subject of the defendant’s character, you believe that prior to the time
of Mary Phagan’s death he bore a good reputation among those who knew
him, that his general character was good, you will eonsider that as one of the
facts in the case, and it may be sufficient to create a reasonable doubt of the
defendant’s guilt, if it so impress your minds and consciences, after eonsider-
ing it along with all the other evidence in the case: and if it does you should
give the defendant the benefit of the doubt and acquit him, However, though
you should believe his general character was good, still if, after giving due
weight to it as one of the faets in the case, you believe from the evidence as
& whole that he is guilty beyond a reasonable doubt, you wounld be authorized
to conviet him.

If you believe beyond a reasonable doubt from the evidence in this case
that this defendant is guilty of murder, then vou would be authorized in that
event to say ““We, the jury, find the defendant guilty.”’ Should you go no
further, gentlemen, and say nothing else in your verdict, the Court would have
to sentence the defendant to the extreme penalty for murder, to-wit: to be
hanged by the neck until he is dead. But should Yyou see fit to do so, in the
event you arrive at the conclusion and belief beyond a reasonable doubt from
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the evidence that this defendant is guilty, then, gentlemen, you would be
authorized in that event, if you saw fit to do so, to say: ‘“We, the jury, find
the defendant gnilty, and we recommend that he be imprisoned in the peni-
tentiary for life.”’ In the event you should make such a verdict as that, then
the Court, under the law, would have to sentence the defendant to the peni-
tentiary for life,

Yon have heard the defendant make his statement. He had the right
to make it under the law. It is not made under oath and he is not subjeect to
examination or eross-examination. It is with you as to how much of it you
will believe, or how little of it. You may go to the extent, if you see fit, of
believing it in preference to the sworn testimony in the case.

In the event, gentlemen, you have a reasonable doubt from the evidence,
or the evidence and the statement together, or either as to the defendant’s guilt
as ceharged, then give the prisoner the benefit of that doubt, and aequit him;
and in the event you do aequit him the form of your verdict would be: ‘‘We,
the jury, find the defendant not guilty.'” As honest jurors do your utmost to
reach the truth from the evidence and statement as you have heard it here,
then let your verdict speak it.

Examined and approved as my charge in this case, Nov. 1, 1913,

(Signed) L. S. ROAN,
J. 8. C, 8t. Mt. Ct.
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OPINION OF THE SUPREME GOURT OF THE STATE
OF GEORGIA,

3 Criminal, October Term, 1914.
FRANK ». THE STATE.

By the Courr:

L. Due process of law implies the administration of laws
which apply equally to all persons according to established
rules, and which are “not violative of the fundamental prin-
ciples of private right, by a competent tribunal having juris-
diction of the case and proceeding upon notice and hear-
ing.”

(a) Consequently, where one indicted for murder has had
full opportunity under the constitution and laws of the
State to defend his ease in the courts of the State having
jurisdiction thereof, in person, by attorhey, or both, accord-
ing to established constitutional rules of prncedurﬂ, he has
been afforded due process of law under the State and Federal
Constitutions, which provide that no person shall be de-
prived of life, liberty, or property without due process of
law,

(#) And where such opportunity has been, under consti-
tutional laws of the State, afforded without discrimination,
he has been accorded the equal protection of the laws.

. If on the trial of one indicted for murder a verdict of
g-uilt:r' iz received in the absence of the prisoner, and with-
out his consent, while he is incarcerated in jail, a motion
for new trial is an available remedy in such ease, if made in
time.

(a) But where a motion for a new trial is made by the
defendant, with knowledge of the fact that the verdict was
rendered in his absence, and such motion does not contain
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that fact as a ground for new trial, though it is recited
therein, it is too late after the motion for new trial has been
denied and the judgment has been affirmed by this court, to
make a motion to set aside the verdiet on that ground.

3. It is the right of a defendant on trial for erime in this
State to be present at every stage of his trial, and fo be tried
according to established procedure, But he may waive
formal trial and verdiet, and plead guilty, and this includes
the power to waive mere incidents of trial, such as his pres-
ence at the reception of the verdict.

(a) Accordingly, where on the trial of one accused of
murder the counsel for the aceused, at the suggestion of the
trial judge, waived the presence of the defendant at the re-
ception of the verdiet, without his knowledge or consent, and
where the verdict was received and the jury polled by the
court when the defendant was not present, but was confined
in jail, and the defendant’s counsel were also absent; and
where it appears that when the defendant was sentenced to
suffer death he was present in court in person and by attor-
nevs, and later, within the time allowed by law, made a mo-
tion for a new trinl, which recited, among other things, his
absence at the reception of the verdict and that his presence
had been waived by hiz counsel, and his motion for new
trial was refused by the trial court and its judgment affirmed
by the Supreme Court, the defendant will be considered as
having acquiesced in the waiver made by his counsel of his
presence at the reception of the verdiet, and he ean not at
a subsequent date set up such absence as a ground to set
aside the verdict in a motion made for that purpose.

4. In so far as the motion to set aside the verdict relies on
allegations of disorder within and without the court room,
and popular excitement as affecting the trial, such matters
peculiarly furnish grounds to be included in a motion for a
new trial, under the practice in this State. In fact, conten-
tions as to matters of that character were included in the
origingl motion for a new trial, and on examination as to
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the facts were ruled against the movant, and the judgment
was affirmed by this court.

ILeo M. Frank filed his motion in writing, which was
afterwards amended, to set aside the verdict of guilty of
murder rendered against him in the Superior Court of Ful-
ton County. To this motion the State of Georgia interposed
its demurrer, both general and special. On the hearing of
the demurrer, and at the conclusion thereof, judgment was
rendered by the eourt on June Gth, 1914, sustaining the de-
murrer upon each and every ground and dismissing the
motion. To this judgment Leo M, Frank excepts and as-
signs the same as error.

Trom the motion it appears that the verdiet of guilty of
murder was received by the court on August 25, 1913, and
it was sought to be set aside for the following reasons: At
the time the verdiet was received, and the jury trying the
cause was discharged, the defendant was in the custody of
the law and inecarcerated in the common jail of the county.
He was= not present when the verdict was received and the
jury dizscharged, as he had the right in law to be, and as the
law required he should be. He did not waive the right to
be present, nor did he authorize any one to waive it for him,
nor consent that he should not be present. He did not
know that the verdict had been rendered and the jury dis-
charged until after the reception of the verdict and the dis-
charge of the jury, and did not know of any waiver of his
presence made by his counsel until after the sentence of
death had been pronounced upon him. On the day the
verdict was rendered, and shortly before the judge who pre-
sided at the trial of the cause began his charge to the jury.
the judge in the jury room of the court house wherein the
trial was proceeding privately conversed with two of the
connsel of the defendant, and in the conversation referred
to the probable danger of violence that the defendant would
he in if he were present when the verdict was rendered if
the verdict should be one of acquittal: and after the judge
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had thus expressed himself, he requested the counsel ithus
spoken to to agree that the defendant need not be present
at the time the verdici was rendered and the jury was polled.
In these circumstances the counsel did agree with the judge
that the defendant should not he present at the rendition of
the verdict, In the same conversation the judge expressed
the opinion also to the counsel that even counsel of the de-
fendant might be in danger if they should be present at the
reception of the verdiet. In these circumstances defend-
ant’s counsel, Rosser and Arnold, did agree with the judge
that the defendant should not be present at the rendition of
the verdiet. The defendant was not present at the conversa-
tion and knew nothing about any agreement made, as above
stated, until after the verdict was received and the jury was
discharged and until after sentence of death was pronounced
upon him. Pursuant to the conversation above stated,
neither of defendant’s eounsel were present when the verdict
was received and the jury discharged: nor was the defendant
present when the verdict was rendered and the jury dis-
charge. Defendant says he did not give counsel, nor any-
one else, any authority to waive or renounce the right of the
defendant to be present at the reception of the verdiet, or to
agree that the defendant should not be present thereat; that
the relation of client and attorney did not give them such
authority, though counsel acted in the most perfect good
faith and in the interest of the personal safety of the de-
fendant. Defendant did not agree that his counsel. or
either of them, might be absent when the verdict was ren-
dered.

Defendant says upon and because of each of the grounds
above stated, the verdiet was of no legal effect and was void.
and in violation of art. 1, see. 1, par. 3 of the constitution
of the State of Georgia, which provides that “no person shall
be deprived of life, liberty or property, except by due process
of law.”” That the reception of the verdiet in the “involun-
tary absence of the defendant” was in violation of and con-

5

trary to the provisions of art. 6, sec. 18, par. 1 of the consti-
tution of the State of Georgia, which provides that “the right
of trial by jury, except where it is otherwise provided in the
comstitution, shall remain inviolate. That the reception of
the verdict in the absenece of the defendant was contrary to
and in violation of the provisions of the Fourteenth Amend-
ment to the constitution of the United States, to wit: “Nor
shall any State deprive any person of life, liberty or prop-
erty without due process of law, nor deny to any person
within its jurisdiction the equal protection of the laws™
That the reception of the verdict in the absence of the de-
fendant was in violation of art. 1, see. 1, par. 5 of the con-
stitution of the State of Georgia, to wit: “Every person
charged with an offense against the laws of this State shall
have the privilege and benefit of counsel.” DBecause the
trial judge (Hon. L. 8. Roan), upon considering “the mo-
tion for a new trial made by this defendant. after the recep-
tion of said verdict, as above stated, rendered his judgment
denying said motion and in rendering =aid jugdment stated
that the jury had found the defendant guilty; that he, the
said judge, had thought about the causze more than any
ather he had ever tried; that he was not certain of the de-
fendant’s guill ; that with all the theught he had put on this
case, he was not thoroughly convinced that Frank was
gnilty or innocent, but that he did not have to be convineed ;
that the jury was convineed; that there was no room to
doubt that: that he felt it his duty to order that the motion
for a new trial be overruled.” That the judge in denying
to the defendant a new trial in the case, did not, as shown
by his statement, give to the defendant the judicial deter-
mination of the motion to which the defendant was entitled
by law; that the judge being constituled by law as one of
the triors did not afford to the defendant the protection
which the law guarantees, nor the due process of law. Tt
was alleged that the defendant was denied the due process
of law and the equal protection of the laws because the court
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room wherein his trial was had had a number of windows on
the Pryor Street side, looking out on the public street of
Atlanta, and furnishing easy access to any noises that might
ocenr upon the street; that there is an open alley way run-
ning from Pryor Street on the side of the court house, and
there are windows looking out from the eourt room into this
alley, and that crowds collected therein, and any noises in
thiz alley could be heard in the court room; that these
crowds were boisterous, and that on the last day of the trial
after the case had been submitted to the jury, a large and
hoisterous crowd of several hundred people were standing
in the street in front of the court housze, and az the solicitor
general came out greeted him with loud and boisterous ap-
plause, taking him upon their shoulders and carrying him
acrocs the streel into a building wherein his office was lo-
cated; that this crowd did not wholly disperse during the
interval between the giving of the case to the jury and the
time when the jury reached its verdict; that several times
during the trial the crowd in the court room, and outside of
the eourt room, which was audikle both to the court and the
jury, would applaud when the State scored a point; a large
crowd of people standing on the outside cheering, shouting
and hurrahing, and the crowd in the court room signifving
their feelings by applause and other demonstrations, and
pn the trial, and in the presence of the jury, the trial judee
in open court conferred with the chief of police of the city
of Atlanta and the colonel of the Fifth Georgia Regiment
stationed in Atlanta, which had the natural effect of intimi-
dating the jurv, and so influencing them as to make impos-
sible a fair and impartial consideration of defendant’s ecase;
indeed, such demonstrations finally actuated the court in
making the request of defendant’s counsel, Messrs, Rosser
and Arnold, to have the defendant and the counsel them-
selves to be abeent at the time the verdict was received in
open court, becanse the judge apprehended violence to the
defendant and his counsel; and the apprehension of such
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violence naturally saturated the minds of the jury so as to
deprive the defendant of a fair and impartial consideration
of his case, which the constitution of the United States, in
the Fourteenth Amendment hereinbefore referred (o, en-
titled him to. On Saturday, August 23rd, 1913, previous
to the rendition of the verdiet on August 25th, the entire
publie press of Atlanta appealed to the trial eourt to adjourn
court from Saturday to Monday, owing to the great public
excitement, and the court adjourned from Saturday twelve
o'clock M. to Monday morning because it felt it unwise to
continue the case that day, owing to the great public excite-
ment, and on Monday morning the publie execitement had
not subsided, and was as intense as it was on Saturday pre-
vious, When it was announced that the jury had reached
a verdict, the trial judge went to the court room and found
it crowded with spectators and fearing violence in the court
room, the trial judge cleared it of spectators, and the jury
was brought in for the purpose of delivering their verdict.
When the verdiet of guilty was announeced, a signal was
given to the crowd on the cutside to that effect. The large
crowd of people standing on the outside cheered and shouted
as the jury was beginning to be polled, and before more
than one juror had been polled the noise was so loud and
the confusion so great that the further polling of the jury
had to be stopped so as to restore order, and so great was the
noise and confusion and cheering and confusion from with-
out, that it was diffieult for the court to hear the responses
of the jurors as they were being polled, though the court was
only ten feet distant from the jury. All of this oecurred
during the involuntary absence of the defendant, he heine
at the time confined in jail as above set forth. Wherefore,
ete,

The State of Georgia, responding to the motion to set
aside the verdiet, said by way of demurrer that the motion
should be dismissed for the following reasons: (1) Because
a motion to set aside a verdict or judgment of the court
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should be under the law predicated upon some defect ap-
pearing on the face of the pleadings or record, and the mo-
tion filed is not one predicated upon any defect appearing
on the face of the pleadings or the record. (2) Because it
alfirmatively appears from the motion that the defendant,
Leo M. Frank, made a motion for a new trial, which was
lenied by the court, and as a matter of law if the verdict was
rendered at a time when the defendant was not present in
court, such irregularity ghould have been included among
the grounds of the motion for a new trial, and as a matter
of law is conclusively presumed to have been incorporated
and embodied in the motion for a new trial, which motion
was heard and denied as shown by the petition. (3) Be-
cause the motion shows a course of conduct on the part of
the defendant which amounts to an estoppel. And that the
motion and the record of the decision of the case of Leo M.
Frank against the State, rendered by the Supreme Court of
Georgin, allirmatively shows a course of conduet that
amounts to and constitutes an estoppel. (4) Because the
maotion affirmatively discloses that counsel for the defendant
agreed with the coust that the defendant should not be pres-
ent at the rendition of the verdict; that thiz agreement on
the part of counsel was and is binding on the defendant,
Leo M., Frank, and effectively constitutes a waiver. (5)
Because the motion, in eonjunection with the decision of the
Supreme Court of Georgia in the case of Leo M, Frank
against the State of Georgia, affirmatively shows that Frank,
after a knowledge of this waiver on the part of his eounsel,
acquiesced in the same and took steps affirmatively indi-
cating a waiver of such conduct on the part of his counsel.
(6) Because the motion affirmatively shows that the jury
returning the verdiet were polled, and the presence of the
defendant is necessary for himself mainly in order to exer-
cise his right to poll the jury. (7) Because the motion and
the decision of the Supreme Court of Georgia in the case
above named affirmatively discloses that the verdict of guilty

— e R —— e

9

was received in open court and a poll of the jury dﬁmat%ded
on behalf of the defendant, and that the poll of the jury
was in conformity with every requirement of law.

Hiwy, J. (after stating the foregoing facts)

1. Did the absence of the defendant, under the fnmgnipg
statement of facts, at the time that the verdiet finding him
ouilty of murder was received by the court and the jury try-
ing him was discharged, render the verdict void and of no
legal effect? It is insisted by the defendant that the recep-
tion of the verdict in his involuntary absence, while he was
confined in jail was in violation of the due process clauses of
{he State and Federal constitutions, and that it denied him
the equal protection of the laws. “Due process of law, as
the meaning of the words has been developed in American
decisions, implies the administration of equal laws accord-
ing to established rules, not violative of the fundmner!tal
principles of private right, by a competent tribunal having
jurisdiction of the case and proceeding upon notice and
hearing. The phrase is and has long heen exactly equiva-
lent to and convertible with the older expression ‘the law of
the land.” The basis of due process, orderly proceedings,
and an opportunity to defend, must be inherent in every
body of law or custom as soon as it advances beyond the
state of uncontrolled vengeance.” MecGehee on Due Process
of Law, 1, citing Chicago, etc., R. Co. v. Chicago, 166 U. S.
226 (17 Sup. Ct, 581, 41 L. ed. 979). On page 35, this
same author says: “Before the passage of the Fourteenth
Amendment the security of the citizens of the several States
for due process of law in proceedings by the State lay in its
institutions alone. Iven if due process was denied, the
Federal government had no right to interfere. The Four-
teenth Amendment changed this condition of affairs. It
made it a matter of national concern that the State <hould
not deny due process of law to its citizens and to others. It
gave to the United States the right to supervise the perform-
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ance of thiz duty, and transferred from the State to the Fed-
eral Supreme Court the ultimate decision on the question of
the presence of due process in all proceedings affecting life,
liberty and property. But under the amendment the au-
thority of the Federal court is merely to determine whether
the state by some official action has provided due process or
has failed in that duty; and if a denial of due process ap-
pears, il can only pronounce the proceedings void.  The
power of the Federal government ordinarily ends with that
act. Thus the primary duty of providing for the protection
of life, liberty and property by due process of law rests still
with the States, and the Fourteenth Amendment operales
merely as a guaranty additional to the state constitutions
against encroachments on the part of the state upon funda-
mental rights, which their governments were created to se-
cure. It did not radically change the whole theory of the
relationg of the state and federal governments to each other
and of both governments to the people.” [See United States
v. Cruickshank, 92 U, 8. 542, (23 L. ed, 588) ; In re Kemm-
ler, 136 U. S, 436-438 (10 Sup. Ct. 930, 34 L. ed. 519).]
“The Federal Supreme Court has again and again declared
that when the highest court of a state has acted within its
jurisdiction and in aceordance with its eonstruetion of the
state constitution and laws, very exceptional circumstances
will he necessary in order that the Federal Supreme Court
may feel justified in saying that there has been a failure of
due process of law. ‘We might ourselves have pursued a
different course, but that is not the test. The plaintiff in
error must have heen deprived of one of those fundamental
rights, the observanee of which is indispensable to the liberty
of the eitizen, to justify our interference. For especially in
cases involving proeedure, is it true that ‘due process of law
means law in it= regular course of administration through
courts of justice.’"” MeGehee, Due Process of Law, 167,
citing Allen vs, Georgia, 166 U. 8. 138 (17 Sup. Ct. 525, 41
L. ed. 949), which ease is cited with approval in Wilson v.

11

North Carolina, 169 U. 8. 586, 595 (18 Sup. Ct. 435, 42 L.
ed. 865). In Rawling v. Georgia, 201 U, 8. 638 (26 Sup
Ct. 560, 50 L. ed. 899, 5 Ann. Cas, 783), it was contended
that becanse many lawyers, preachers, doctors, engineers,
firemen, and dentists were excluded from jury service in
Georgia by the jury commissioners failing and refusing to
put any of the names of the classes excluded in the jury box,
that the defendant had rights under the Fourteenth Amend-
ment. In delivering the opinion of the court in that case,
Mr. Justice Holmes said: “At the argument before us the
not uncommon misconception seemed to prevail that the re-
quirement of due process of law took up the special provis-
ions of the state constitution and laws into the Fourteenth
Amendment for the purposes of the case, so that this court
would revise the decision of the state court that the loeal pro-
visions had been complied with. This is a mistake. If the
state constitution and laws as construed by the state court
are consistent with the Fourteenth Amendment, we can go
no further. The only question for us is, whether a state
could authorize the course of proceedings adopted, if that
course were preseribed by its constitution in express terms.”
In the recent case of Garland v. State of Washington, 232
U, 8. 642 (34 Sup. Ct. 456), it was held that, *“A convietion
upon a second and amended information, after a prior con-
viction under the original information had been set aside
and a new trial granted, was not wanting in the due process
of law guaranteed by U, 8. Const., 14th Amend., becanse no
arraignment or plea waz had upon the second information,
where, withont raising that specific objection before trial,
the aceused had made certain objections to such information,
and was put to a trial thereon before a jury in all respects as
thongh he had entered a formal plea of not guilty.” In de-
livering the opinion of the court (which was unanimous),
Mr. Justice Day =aid in part: “Due process of law, this court
has held, does not require the state to adopt any particular
form of procedure, so long as it appears that the aceused has
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had sufficient notice of the accusation and an adequate op-
portunity to defend himself in the prosecution. Rogers .
Peck, 109 U, 8. 425, 435 (50 L. ed. 256, 26 Sup. Ct. Rep.
87), and previous cases in this court there cited. Tried by
this test it cannot for a moment be maintained that the want
of formal arraignment deprived the accused of any substan-
fial right, or in any wise changed the course of trial to his
disadvantage. All requirements of due process of law in
eriminal trials in a state, as laid down in the repeated de-
cisions of this court, were fully met by the proceedings had
against the aceused in the trial court. Technical
objections of this character were undonhtedly given much
more weight formerly than they are now. Such rulings
originated in that period of English history when the ac-
cused was eniitled to few rights in the prosecution of his de-
fense, when he could not be represented by counsel, nor
heard upon his own oath, and when the punishment of of-
fenses, even of a trivial character, was of a severe and often
of a shocking nature. Under that system the courts were
digposed to require that the technieal forms and methods of
procedure should be fully complied with. But with im-
proved methods of proeedure and greater privileges to the
aceused, any reason for such striet adherence to mere formal-
ities of trial would seem to have passed away, and we think
that the hetter opinion, when applied to a situation such as
now confronts us, was expressed in the dissenting opinion
of Mr, Justice Peckham, speaking for the minority of the
eourt in the Crain case [162 U. 8. 625, 16 Sup. Ct. 952, 40
L. ed. 1097], when he said (p. 649): ‘Here the defendant
eould not have heen injured by an inadvertence of that na-
ture. He ought to be held to have waived that which, under
the circumstances, would have been a wholly unimportant
formality, A waiver ought to be conclusively implied where
the parties had proceeded as if defendant had been duly ar-
raigned, and a formal plea of not guilty had been inter-
posed, and where there was no objection made on account of
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its absence until, as in this case, the record was brought to
this court for review. Tt would be inconsistent with the due
administration of justice to permit a defendant under such
cirenmstances to lie by, say nothing as to sueh an objection,
and then for the first time urge it in this ecourt.”” See
Trono v. United States, 199 U. 8. 521 (26 Sup. Ct. 121, 50
L. ed. 292, 4 Ann. Cas. T73). Authorities might be multi-
plied to the effect that if the state laws as construed by the
state courts are not inconsistent with the provisions of the
Fourteenth Amendment, that there iz no denial of due
process of law within the meaning of that provision of the
Federal Constitution.

Art. 1, =ec. 1, par. 4 of the constitution of the State of
Georgia (Civil Code, §6360) declares that “No person shall
be deprived of the right to prosecute or defend his own cause
in any of the courts of this State, in person, by attorney, or
hoth.” By section 6079 of the Civil Cade of 1910 it iz pro-
vided that “The several superior eourts of this State shall
have power to correct errors and grant new trials in any
eause or collateral issue depending in any of the said courts,
in such manner and under such rules and regulations as
they may establizh according to law and the usages and ens-
toms of courts” And see sections GOS0, ef zeq., as to the
procedure in such cases. Provision is made that cases tried
in the superior courts may be reviewed by the Supreme
Court, which has appellate jurisdiction to hear and deter-
mine all cases civil and criminal that may come before it,
and to grant judgments of affirmance or reversal, ete. Civil
Code, §6103. And how stands the case with reference to
our state constitution and laws as affording the defendant
due process of law? Art. 1, sec. 1, par. 3 of the constitution
of Georgia (Civil Code, 1910, §5700) provides that “No per-
son shall be deprived of life, liberty or property, except hy
due process of law.” This provision of the State constitu-
tion iz in substantial aceord with the Fourteenth Amend-
ment to the constitution of the United States, which declares
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that “No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty
0T property without due process of law, nor deny to any per-
son within its jurisdiction the equal protection of the laws.”
Civil Code, §6700. Thus it will be seen that provision has
been made in the “law of the land” by which all who are
charged with erime ean make their defense, and in ease of
conviction in the trial court, they can make a motion for a
new trial in that court on account of any alleged errors
which may have been committed in the trial court. If the
motion iz denied by the trial court, the accused ean take the
case to the Supreme Court by writ of error, or by direct bill
of exceptions, and have the case reviewed. We think it can
not be said, therefore, in view of the ample provisions made
by the eonstitution and laws of Georgia for any one accused
of erime to exercise his right of defense in our courts, that
he is denied “due process of law” or the equal protection of
the laws. See Frank v, State, 141 Ga, 243 (80 8. E. 1016).

2. In this State a defendant charged with crime and tried
by a jury is given the right, by motion for a new trial, to
have reviewed a verdiet and judgment rendered against him,
and have it set aside for an illegality, or irregularity amount-
ing to harmful error, in the trial, including such grounds
as the reception of a verdiet in his absence. But where such
motion is made, it should include all proper grounds which
were at the time known to the defendant or his counsel, or
which by reasonable diligence could have been discovered.
Leathers v, Leathers, 138 Ga. 740 (76 S. E. 44). A motion
in arrest of judgment is also available to the defendant in a
proper case, but a motion in arrest of judgment must be
made during the term of court at which the judgment was
obtained, and must be predicated upon some defect which ap-
pears upon the face of the record or pleadings. Civil Code,
1910, §5958.  But this court has decided a number of times
that objections to the reception of a verdict in the absence
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of the defendant, and to recharging the jury in the absence
of the prisoner, and similar alleged errors, can be made in
i motion for a new trial. In Wade v. State, 12 Ga. 25, the
defendant, a verdict for assault with intent to rape being
rendered against him, made a motion for a new trial, one of
the grounds being that the court read testimony taken down
by the court to the jury in the absence of the prisoner, and
without consent of the prizoner’s counsel. It was held in
that case that, “The court has no more authority under the
law to read over testimony to the jury, affecting the life or
liberty of the defendant, in his absence, than it had to ex-
amine the witness in relation thereto in his absence.” A
new trial was accordingly granted. The court merely
freated the ground of the motion for a new trial as an irveg-
ularity, and not as a nullity. In Martin 2. State, 51 Ga.
367, the defendant was indieted for simple lareeny, and the
court charged the jury the second time in the absence of the
defendant and his counsel. This court did not treat the
verdict of guilty as a nullity, but said: “As thizs important
privilege was lost to the defendant in this ease, and at a
eritical stage of the trial, through a mistake of the State's
counsel, at least it is positively so staied by defendant’s coun-
sel, and doubtless the court was misled by it, we think there
should be a new trial.” Bonner v. State, 67 Ga. 510, was an
indietment for murder, and there was a convietion for vol-
untary manslaughter. A motion for a new trial was made,
which was overruled and the defendant excepted. A new
trial was granted by this court, it being held that, “In a
eriminal case the prisoner has the right to be present in
person throughout the trial. Therefore, for the judge to
recharge the jury while the prisoner was absent and in con-
finement, although his counsel may have been present and
kept silent, was error.” In Wilson ». State, 87 Ga, 583 (13
8. . 566), there was indietment and trial for murder, and
a motion for new trial. The trial court recharged the jury
in the absence of the defendant. This court held this to be
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canse for a new trial.  And to the same effect, see Tiller v.
State, 96 Ga, 430 (23 S. E. 825) ; Hopson v. State, 116 Ga.
90 (42 8. E. 412).

It will thus be seen that this court has held that a motion
far a new trial is an available remedy in a case where during
progress of the trial of one charged with a felony some step
is taken by the court during the enforced absence of the de-
fendant without his consent, and in such case the verdict
rendered against the defendant will not be treated as a null-
ity, but it will be set aside and a new trial granted. Tt will
aleo be seen that where a motion for a new trial is made,
that the defendant must in his motion for a new trial set out
all that is known to him at the time, or by reasonable dili-
gence could have been known by him as grounds for a new
trial,

Did the defendant in the instant case know at the time he
made his motion for a new trial that he was absent without
his ¢onsent when the verdiet of guilty was rendered against
him? e must of necessity have known it, and likewize
his counsel. In one ground of his motion for a new trial
{which was reviewed and passed on by this court in the case
of Frank v. State, supra), it was alleged: “Defendant was
not in the court room when the verdict was rendered, his
presence having been waived by his counsel.” When one
convicted of crime makes a motion for a new trial, it is his
duty to include everything in it which was appropriate to
such a motion and which was known to him at the time.
As we have seen, the defendant could have made the ques-
tion under consideration in the meotion for a new trial. In
Daniels . Towers, 79 Ga. 785 (7 8. E. 120), a judgment of
conviction for felony had been aflirmed by the Supreme
Court on writ of error brought by the defendant, and this
court held that the legality of his convietion eould not be
brought into question by writ of habens corpus sued out by
him, save for the want of jurisdiction appearing on the face
of the record as brought from the court below to the Su-
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preme Court. In delivering the opinion of the court, Judge
Bleckley said (p. 789) : “We rest the case upon the general
rule that, after a judye of the superior court has presided
in any case in the superior court of any county, and the
judgment rendered at the trial has been affirmed by this
court, it is to be taken for all purposes that it was a legal
trial and judgment, and can not be questioned for anything
but the want of jurisdietion appearing upon the face of the
proceedings as ruled upon here. If there is more record
below, and the plaintiff in error afier convietion does not
brinig it up, it is his own misfortune. Ile had an oppor-
tunity to bring it up. He must abide the judgment upon
the record which he brings here; and if the judgment is
legal according to that record, he must take the conse-
quences. It will not do to allow him to bring up his case
in sections, whether there is a trial of it by a court divided
in sections or not; he must bring up his whole case as he
expects to stand upon it for all time; snd if he does not do
it, neither he nor his friends can repair the error after-
wards.”

In support of his contention, the plaintiff cites the case
of Hopt v. People of Utah, 110 U. 5. 574 (4 Bup. Ct. 202, 28
L. ed. 262). Hopt was tried on an indictment for murder,
found gnilty and sentenced to suffer death. The judgment
was affirmed by the Supreme Court of the Territory of Utah.
Upon writ of error to the Supreme Court of the United
Stales the judgment was reversed and the case remanded,
with instructions to order a new trial. A statute of Utah
provided that, “If the indictment is for a felony the de-
fendant must be personally present at the trial, but if for
a misdemeanor, the trial may be had in the absence of the
defendant.” The triors of the competency of the jurors,
appointed by the court, eonducted their examination of the
jurors in a different room, and tried the grounds of chal-
lenge out of the presence as well of the court as of the de-
fendant and his counsel. The Supreme Court of the United

de
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States, in construing the statute of Utah, said that under
their construction the trial, by triors, appointed by the
court, of challenges of proposed jurors in felony cases must
be had as well in the presence of the court as of the ac-
cused; and that such presence cannot be dispensed with,
But it will be observed that the decision was placed upon a
congtruction of the statute of Utah which required the per-
sonal presence of the accused at every stage of the trial. It
was =aid by Mr. Justice Harlan, who delivered the opinion,
that “all doubt upon the subject is removed by the express
requiremnent, not that the defendant may, but, where the
indictment is for a felony, must be ‘personally present at
the trial’” The absence of the defendant, however, was
treated as an irregularity, as shown by the judgment re-
manding the case and ordering that a new trial be had.
Ball ». United States, 140 U. 8. 118 (11 Sup. Ct. 761, 35
L. ed. 377), was also relied upon. In that case it did not
affirmatively appear from the record that the defendant was
present when sentence was pronounced upon him. It was
said that “Aft common law it was essential in a trial for a
capital offense, that the prisoner should be present, and
that it should appear of record that he was asked before
sentence whether he had anything to say why it should
not be pronounced.” The defendant was convicted of mur-
der, and filed a motion for new frial, and to arrest the jude-
ment, both on the same date, but whether along with the
other motion is not elear. The case was remanded with
direction to quash the indictment because it failed to show
the time and place of death, p. 133. In delivering the
opinion of the court, Chief Justice Fuller said (p. 132):
“We do not think that the fact of the presence of the pris-
oner ean by fair intendment be collected from the record,
no mention being made to that effect in the order, it not
appearing therefrom that the sentence was read or orally
delivered to them, and the usnal questions not having been
propounded.” The Chief Justice further said: “We are
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clear that the indictment is fatally defective, and that a
capital conviction, even if otherwise regular, could not be
sustained thereon.” While it seems to be the practice in the
federal courts, in capital felonies, that the record should
show that the defendant was present and was asked whether
he had anvthing to say why sentence should not be pro-
nounced, it has never been the practice in this State “to
enter on the record the fact that the prisoner and his coun-
sel were present when the verdiet was rendered, and when
the sentence was pronounced, and from arraignment to sen-
tence, or that the prisoner was asked, before sentence.
whether there was any reason why sentence should not be
pronounced upon him, The silence of the record as to
such facts is, therefore, no cause for arresting the judgment
or setting it aside.”” Rawlins v. Mitchell, 127 Ga. 24 (55
S, [, 958). See also Nolan v. State, 53 Ga. 137 (3).
Counsel for the defendant rely on the cases of Nolan .
State, 53 Ga. 137, and Nolan ». State, 55 Ga. 521 (21 Am.
R. 284). In the former case the defendant was indieted for
the offense of murder, and the jury found him guilty of
voluntary manslanghter. When the jury were out and be-
fore the verdict was returned, counsel for the accused con-
sented that if the jury agreed on a verdict that night they
could return a sealed verdiet to the clerk of the court and
disperse. They did not agree that night, but did on the
following day, and their verdict was received in the ab-
sence of the prisoner and hiz counsel. The defendant
made a maotion in arrest of judgment on the ground
that the consent extended only in case of agreement that
night and not to the next day. It was held that “consent
of counsel that should the jury agree that night, they
might veturn a sealed verdiet to the clerk and disperse,
can not be construed to extend to a verdiet found on the
next day.” “It was the legal right of the defendant
to be present when the verdict was rendered, and had a
motion to set aside such verdiet been made on the ground
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of his absence, it should have been granted.” By the motion
in arrest of judgment the defendant sought to arrest the
judgment as a nullity. But the court said that no motion
under section 4629 of the Code then in force eould be sus-
tained for any matter net affecting the real merits of the
offense charged in the indictment. The judgment of the
court below overruling the motion in arrest of judgment was
therefore affirmed. The court also said, “That it was the
legal right of the defendant to have been present when the
verdict was rendered by the jury, we entertain no doubt, and
if a motion had been made to set aside the verdict on ac-
count of his absence, the motion should have been eranted
by the court.” This last statement, from an examination of
the record, is obiter. But what was probably meant by a
motion to set aside was in the sense of being a motion for
a new frial, as such motions have been likened to motions
in arrest and to set aside. See Prescott v. Bennett, 50 Ga.
266-272, where Judge Trippe said: “It is true that a motion
entitled a motion to set aside, is sometimes made for matters
extrinsic the pleadings or record. In such cases, they are
practically more to be likened unto motions for new trials.
and substantially are the same in form and effect.” This
is probably what Judge Warner meant by the obiter ex-
pression quoted above from the Nolan case: for. from the
cases cited in which opinions were delivered prior to that
utterance, it will be seen that a motion for a new trial was
an available remedy in such cases, and it will be noted, too,
that Judge Warner presided and delivered the opinion of the
court in the Prescott case, in which Judge Trippe nsed the
language quoted above in his concurring opinion. In the
Nolan case decided in 55th Georgia, 521, Nolan was placed
on trial for the offense of murder. Evidence wag submitted
to the jury, argument had and a charee delivered by the
court.  Subsequently, while the defendant was confined in
juiL_i n the absence of his counsel, and without his consent.
the jury returned a verdict finding him guilty of voluntary
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manslaughter, and were discharged, The defendant, at a sub-
sequent term, moved to set aside the verdiet rendered against
him on the ground that it was rendered and published in
his absence and without his right of being present having
been waived. The trial court ordered accordingly. Subse-
quently, the defendant was arraigned again upon the same
indietment, and he pleaded specially in bar facts as consti-
tuting his having been placed once in jeopardy, and claimed
his discharge. This court held, that “A verdict so received,
having been, on his motion, set aside as illegal, when after-
wards arraigned for trial on the same indictment for the
offense hefore another jury, the prisoner may plead spe-
cially hiz former jeopardy in bar of o second trial, and if
supported by the record and the exirinsic facts, the plea
should be sustained, and, thereupon, the prisoner should be
discharged. Tt will be observed that the defendant in the
Nolan case treated the verdict as a nullity and made a mo-
tion to set it aside as such, which was done, instead of mak-
ing a motion for a new trial and setting up hiz defensze as
an irregularity and seeking a new trial beeause of some
error committed at the trial. In the latler case, he would
waive the fact that the verdiet was a nullity, but insist that
it was merely irregular or erroneous, requiring a new trial.
Judge Bleckley, delivering the opinion in the last Nolan case.
said: “One trial, and only one, for cach erime, iz a funda-
mental principle in eriminal procedure, and must be the
general rule practically administered in all countries. For
the public authority, whether king or commonwealth, to try
the same person over and over again for the same offense.
would be rank tyranny. . . . Though some excep-
tions to the general rule are to be admitted, as when a new
trial is had on the prisoner's motion, or when judgment on
a void indictment has been arrested, the transcendent imi-
portanee of the rule itself requires that the exceptions should
be few and strictly guarded.”

In the instant case, the defendant made a motion for a
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new trial, which was overruled by the court (paragraphs 6
and 7 of defendant’s motion; also Frank ». State, supra),
thus treating the verdiet not as a nullity, but as an irregn-
larity. In Smith v. State, 58 Ga. 513 (27 Am. R. 393),
it was held that although the prisoner be in custody he may
consent that the verdiet shall be received in his absence,
and that a verdict thus received was valid, notwithstanding
he was at the time confined in jail. The facts in thiz easze
were somewhat gimilar to the Nolan case as to the agree-
ment, The court said; “He ought to have been broughi
from the jail, so as to be present at the reception. But we
think it was merely an irregularity and that no matter of
substance was involved. Having surrendered his right to
poll the jury, no other of any value to him remained, for
the exercize of which his presence was important. Had he
been in court, the result must have been the same as it was.
Nothing took place in his absence, but the mechanical act
of receiving the verdiet, as the consent had provided it
should be received. If he had been present, the act would
have been no less mechanical. In Nolan's case (53 Ga. 137,
55 ib. 521), the event contemplated did not happen.” We
conclude from these authorities that the question here raised
could have heen adjudicated under a motion for a new trial,
and that a failure to include this ground in sueh motion,
would preclude the defendant, after denial of the motion.
and the affirmance of the judgment by this court, from seek-
ing to set aside the verdict as a nullity.

3. The motion to set aside the verdict complaing of the
reception of the verdiet in the involuntary absence of the
defendant while he was incarcerated in jail, and in the ah-
sence of hiz counsel. Paragraph 2 of the motion avers that
he did not waive that right, nor did he authorize anyone
to waive it for him, nor did he consent that he should not
be present; that he did not know that the verdict had heen
rendered and the jury discharged until after the reception
of the verdict and the dischargs of the jury, and that he did

23
not know of any waiver of his presence made by his counsel
until after sentence of death had been pronounced upon
him, Paragraph 3 of the motion alleges that on the day
the verdict was rendered, and shortly hefore the judge who
presided on the trial of the ease begun his charge to the jury
the judge privately conversed with two of the counsel for
the defendant, and in the conversation referred to the prob-
able danger of violence to the defendant and his counsel, if
he or they were present when the verdiet was rendered and it
should be one of acquittal, and after the judge had thus ex-
pressed himself, he requested counsel to agree that the de-
fendant should not be present at the time the verdiet was
rendered and the jury polled ; that under these cireumstances
counsel did agree with the judge that the defendant should
not be present at the rendition of the verdiet, and he was not
present at the rendition of the verdict, nor were his coun-
sel present. It is contended that it is the constitutional
right of the defendant fo be present al every stage of the
trial, and that he can not waive that right, nor ean his
counsel waive it for him, and that hiz absence at the recep-
tion of the verdict vitiates the whole trial,

It is the undoubted right of a defendant who is indicted
for a eriminal offense in this State to be present at every
stage of hiz trial. But he may waive his presence at the
reception of the verdiet rendered in his case. In Cawthorn
v. State, 119 Ga. 395 (46 5. E. 897), a waiver was made by
the defendant’s counsel in his presence as to his personal
presence at the reception of the verdict. This court held in
that ease: “8. Ewven if an attorney, by virtue of the relation
of attorney and eclient existing between himself and one
charged with a felony, has no implied right to waive the
right of his client to he present at the reception of the ver-
dict, if the attorney makes an express waiver to this effect
in the presence of the elient, who does not at the time repu-
diate the action of his counsel, a verdict afterwards peceived
in the absence of the accused and in consequence of the
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waiver will not be held to be invalid at the instance of the
accused, seeking, after the reception of the verdict, fo re-
pudiate the action of his counsel in making the waiver.”
0, Before a verdict received in the absence of the acgused
will be held to be invalid, it is ineumbent upon the accused
to show that he was in custody of the law at the time the
waiver was made, that he made no waiver of his right to
be present, and that he did not authorize his counsel to make
such waiver for him, and, if an unaunthorized waiver has
been made by counsel, that he has not ratified the same or
allowed the court to act upon the waiver of counsel after
he has notice that the same has been made.” Judge Cobb,
who delivered the opinion of the court in the Cawthon case,
after citing a number of authorities, pro and con, said (p.
4137 : “These decisions seem to draw no distinetion between
a waiver made by counsel in the presence of his elient and
one made in hiz absence. While counsel may have no im-
plied authority, growing out of the relation of attorney and
client, to make a waiver of this character for his client in
his absence, we can see no good reason why the accused
would not be bound by an express waiver made in his pres-
ence, Such a waiver iz to all intents and purposes the
waiver of the client. It would be trifling with the court
to allow it to act upon a waiver thus made, and then im-
peach it action on the ground that counsel had been guilty
of an unauthorized act. And while we recognize fully that
there are limitations upon the authority of counsel, the
client, even though he be charged with a capital felony,
should not be allowed to impeach the authority of his coun-
«¢l, when he actz in his presence, unless he promptly repu-
diates the unauthorized act before the court bases action
upon it.  Speaking for myself, T am inclined to the opinion
that the right to make the waiver resides in the counsel,
whether the aceused be present or not at the time of the
waiver, his authority arising from the mere relation of
attorney and client. The reasoning of the courts that hold

-~
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to the contrary is not, in my opinion, satisfactory or by any
means conclusive. Counsel is generally much better able
to take care of the rights of the accused than he is himself,
and the accused is better protected from improvident waivers
by his case being left to the control of his counsel than if he
were to take charge of the same in his own behalf.” As
sald by this court, in effect, in the case of Lampkin v. State,
87 Ga. 517 (13 5. E. 523), it is not sound practice for coun-
sel to make a waiver of their client’s presence at the recep-
tion of the verdiet, take the chances of acquittal for their
client, and then after verdict of guilty, the defendant should
be allowed to repudiate the action of counsel, and employ
other counsel to set aside the verdict because of the absence
of the defendant at the time it was rendered. Who was
better prepared to protect the interests of the defendant,
trained and expert counsel, or the defendant himself? True,
he had the right to conduct the trial in person, if he so
desired ; but the defendant had committed his case to able
and experienced counsel, who in the exercise of their relation
as attorney to the client waived his right to be present, and
having made the waiver, and defendant by his conduct hav-
ing acquiesced in it, he should be bound by it.

In the instant case, the defendant in his motion to set
aside the verdict as a nullity says that he did not know of
the waiver of his presence made by his counsel, After the
verdict of guilty was rendered against him in the trial
court, the defendant made a motion for a new trial on
various grounds, and the motion being overruled, a writ of
error was sued out to this court and the judgment of the
lower court affirmed. See Frank v, State, supra. The 75th
ground of that motion contains the following recital, among
others, “The defendant was not in the court room when the
verdict was rendered, his presence having been waived by
his counsel.” We pause here long enough to say that th_{s:-
court will take judicial notice of its own records, and will
of its own motion, or at the suggestion of counsel, inspect

4p
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{he records of this court in a former appeal of the same case.
Sirickland v, Western & Atlantic R. Co., 119 Ga. 70 (45 S.
E. 721); Dimmick v. Tompkins, 194 U. B, 540, 548 (24
Sup. Ct. 780, 48 L. ed. 1110) and authorities there cited;
Mississinewa Min, Co. », Andrews, 28 Ind. App. 496 (63
N. E. 231); Culver v. Fidelity & Dep. Co., 149 Mich. 630
(113 N. W. 9); Studebaker v, Faylor, 52 Ind. App. 171
(98 N. E. 318) ; Maybew ¢. State (Tex. Crim.), 155 5. W.
191 (5); South Fla, Lumber &e. Co. v. Read, 65 Fla. 61
(61 So. 125); Bohanan v. Darden, 7 Ala. App. 220 (60
Bo. 955): Alabama &e. R. Co. v, Bates, 155 Ala. 347 (46
So. 776 (2); McNish ». State, 47 Fla. 69 (36 So. 176);
Westfall v. Wait, 185 Ind. 353 (73 N. E. 1089, 6 Ann.
Cases, 788); 1 Chamberlyne’s Modern Law of Evidence,
£653, p. 850.

The motion under review recites that “the =aid Judge,
Hon, L. S. Roan, upon considering the motion for new trial
made by thiz defendant, after the reception of said verdict,
as above stated, rendered his judgment denying said motion
and in rendering said judgment stated that the jury had
found the defendant guilty, ete.”” When, therefore, the
defendant by motion for a new trial invoked from the court
a ruling upon alleged errors that had been eommitted upon
the trial (reciting on the face of the motion a knowledge
of his absence when the verdiet was returned, and the waiver
of his presence), he will not now be heard to say that the
verdict was a nullity on account of his not being present
at its rendition, after the motion for a new trial has been
denied and the judgment denying it affirmed by this court.
Frank v State, supra. And moreover an extraordinary
motion for a new trial was made and has likewise been re-
fused and the judgment overruling it affirmed by this
court, Frank v. State, 142 Ga. — (83 5. E. —.) He had
the right to inveke a ruling on that question in the motion
for a new trial, and failing to do so, he can not now be
heard to say that he will treat the verdict as a nullity and

.

move to have it set aside as such. Tt would he a reproach —

upon the court’s administration of the law to allow a defend-
ant to make a motion for a new trial, with a knowledge of
his ahsence when the verdict against him was rendered, and
have the grounds of the motion adjudicated by the court,
and then move fo set the verdict aside as void. The defend-
ant necessarily knew when sentenced by the court, for he
was then present, that the verdict had been rendered against
him. His counsel must have known it, for they filed his
motion for a new trial. He and they are presumed to know
the law. His motion for a new trial recited that his pres-
ence at the reception of the verdict had been waived by his
counsel. Under these cireumstances, it must be held that
the defendant acquiesced in the waiver by his counsel of
his presence at the reception of the verdict. It would be
trifling with the eourt to allow one who had been éonvicted
of a crime, and who had made a wiotion for a new trial on
over a hundred grounds, including the statement that his
counsel had waived his presence at the reception of the ver-
dict, and have the motion heard by both the superior and
supreme courts, and aftér a denial by hoth courts of the
motion to now come in and by way of a riotion to set aside
the verdiet include matters which were or ought to have
been inecluded in the motion for a new trial. While a de-
fendant indicted for erime in this State has the legal right
to be personally present at every stage of his trial, as before
stated, there are cerfain matters which he may waive, and
which many prisoners do waive at their trial. They may
waive copy of indictment, formal arraignment, and list of
witnesses before the grand jury, all of which are important
rights. They tmay waive a preliminary hearing before a
committal court; a jury of twelve fo try them; or any legal
objection to jurors who have qualified on their voir dire;
they may even waive trial entirely, plead guilty of murder
and be sentenced to hang, Sarah v, State, 28 Ga, 576 (2),
581; Wiggins v. Tyson, 112 Ga. 745, 750 (38 8. E. 86).
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These are rights personal to the defendant, and it would be
absurd to say that when his counsel had waived his presence
at the reception of the verdiet, and this waiver had been
brought to his attention in ample time for him to move for
a new trial on that ground, which he fails to do until after
he makes a motion for a new trial, with knowledge of the
fact of absence when the verdiet was rendered, and then
after the motion had been finally adjudicated against him,
he could then move to set aside the verdict as a nullity. We
may add that the allegations of the petition show that at
the rendition of the verdict the jury was polled by the court,
under an agreement had with the defendant’s counsel when
the waiver was made. In this State after a verdiet of guilty
of murder and the overruling of a motion for a new trial,
a writ of error will lie to this court, assigning error on the
overrnling of the motion. In some jurisdictions the prac-
tice iz different. But on examination of the eases in other
jurisdietions in which a complaint of the reception of a ver-
diet in the absence of the accused was made and sustained,
it will be found that very commonly this was treated as a
ground for remanding the case for another trial. We know
of no provizion in the constitution of the United States, or
of this"State, nor of any statute, which gives to an accused
person a right to disregard the rules of procedure in a State,
which afford him due process of law, and demand that he
shall move in his own way and be granted absolute freedom
because of an irregularity (if there is one) in receiving the
verdict. If an accused person could make some of his points
of attack on the verdict, and reserve other points known to
him, which he could then have made, to be used as grounds
for further attacks on the verdict, there would be practi-
cally no end to a eriminal case.

4. Comparing the grounds of the motion to set aside the
verdict in this case on the ground of disorder in the court
room during the progress of the trial; of cheering and ap-
plause outside of the court room; and of the oral remarks
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of the trial judge before signing the order denying a new
trial, with the grounds of the motion for a new trial made in
the former record in this case (see Strickland v. W, & A. R.
Co. 119 Ga. 70) when it was here under review upon the
denial of that motion (Frank v. State, 141 Ga. 243), it will
be seen that the questions thers made as to these matters
were substantially the same as those sought to be raised by
the present motion, and the questions there raised were ad-
judicated by this court in that case adversely to the conten-
tions of the defendant. This Court, therefore, will not again
consider those same questions when sought to be raised by
the motion to set aside the verdiet now under review.

Judgment affirmed. All the Justices concur except Fish,
C. J., absent on account of sickness,
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IN THE SUPREME COURT OF THE UNITED STATES.

ILEO . TRANK, (
Apnellent, ) :
( PETITION FOR WRIT OF EAREAS CORPUS.
-agains t- )
( OCTORER TERM, 1914.
.__, i n-_'rl'lﬂr "11'_:‘ |r| 'n'l-rrrn ﬂq'_rr 1:‘ T11-|1 "J
OF FULTON COUNTY,CEORGIA, g

l’l_‘pj&l‘f ea.

The sbove named appellant, Leo M. Prank, conceiving him-
gelf spgprieved by the judgment made end entered on the 2lst day of
December, 1914, by the Tnited Btates Distriet Court for the
Northern Distriet of Georgia, in the sbove entitled cause, does
hereby appeal from said judgment to the Bupreme Court of the United
3tatea, for the remsons specified in the sssignments of error,
which are flled herewlth, sppellsant slleging that there exists
probable cause for sald appeal, and prags thaet this appeal may be
8llowed, that a duly authenticated trenscript of the record, pro-
gceedings and papers herein may be sent to the Supreme Court of the
United States, that the gald judgment be reversed, and that suoh

other and further proceedings may be had in the premises &8 may

be just end pra%er. _ é | /A’%JM

STATE OF GEORGIA, Fulton County.

I, ARNOLD BROYLES, Cl rior Court of said Cogfity, A hich Court is a Court of
record, do hereby certify that. _/ £Zz%1 :
is a duly appointed Notary Publj

State and Cnunty, and thay'lfe was appointed on the
P IS S Sy P 2 ST /.?/’/ ..y and that his commission as such Notary

expires with the / !.6/

\in said County of Fulton,

idasrial |, L e 19;} and that he resides
at I am acquainted with the Signature of the said

g S €7 — as such Notary Public, to the instrument —
hereto attached that the same is genuine, and that, under the laws

of Georgia, he is authorized to attest instruments for record, take
acknowledgements and administer oaths,
In witness of all of which, I hereunto subscribe my name and

affix the Seal of this Cuu%ﬁ 7 ; ' ?;5

Clerk of the su;-eiii'};" ' Fultgh County, Ga.
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| IN THE SUPREME COURT OF THE UNITED STATES.
(I
| TEO M. TRANE, (

I Apoellant, ) . i
(i ( PETITION FOR WRIT OF HABEAS CORPUS.

ii -agains t- ) '
Al ( OCTOBER TERM, 1914.

| 0. WHEELER MANGUM,SHERIFF )

! OF FULTON COUNTY ,GEORGIA, (

!, Appelles. ) :
f The ahove named appellant, Leo M. Prank, conceiving him-

. self sgprieved by the judgment made and entered on the 2lst day of
I! December, 1914, by the United States Distriet Court for the |
Northern District of Georgia, in the sbove entitled csuse, does
hereby appesal from said judgment to the Supreme Court of 'Eh'e' Unith’?.-
I States, for the ressons specified in the assignments of error, |
' which are filed herewith, appellent slleging that there exists

. probable ceamse for sald appeal, and praygs thst this appeal may be
allowed, that a duly authenticated transcript of the record, pro-

! ceedings and papers herein may be sent to the Supreme Courtd of the
United States, that the sald judgment be reversed, and that such

|

} other and further proceedings may be had in the premises &s may
| -

I be just and proper. '

| ;

UNITED STATES OF AMERICA,
STATE OF GEORGIA
COUNTY OF FULTOH.
Personally appeered Leo M. Frank, who on oath
deposes and states th at he is the appellent in the above ent itlaﬁ

| eause; that he verily believes that there exizts probable cause

F

‘Emm#o and subseribed before me

| this 22nd day of December, 1914. =Sl




Supreme ourt of the Fluited SStates.

forn 4 =

A mmmmmmmmm mmmmmmn Ciloler Term, 1§14,

Leo li. Frank,
Vs.

C. Wheeler lMangum, Sheriff of
Fulton County, Georgia.

— — — — —

On consideration of the petition of Leo K. Frank for
an appeal from the order of the Diatricf Court of the United
States for the Northern District of Georgia, denying the prayer
of the petitioner for the issuance of a writ of habeas corpus
herein, It is ordered that said appeal be, and the same is here-
by, granted upon the petitioner giving bond in the sum of Three
Hundred Dollars, ($300.00), conditioned according to law, and in
pursuance of the Act of Congress of Mareh 10th, 1908, Chapter 76,
35 Statutes at Large, page 40, I do hereby certify that there is

probable cause for the allowance of said appeal.

Wﬂ.ﬂhingtﬂn, ]}- G. % @ P iy;-—rn—--.,’_.—-—

December 28, 1914.

Associate Justice of the Supreme Court of
the United States.
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Leo 1. Frank
Ve Fetition for Writ of Habeas

C. Theeler Nangum, Corpus.

Appesl. 1

GEORGIA, ‘
FULTCY COUNTY.

Sheriff of Fulton County,

P_‘___ G‘BO T_Eil

Personslly appeared before me the undersigned
officer Montefiore Selig who heing first duly sworn deposes
and ssys thet he is the owner in his own right of property

worth at lesst three hundred dolleérs in excess of the smount

of all exemptions allowed him by law, .

Sworn to and subscribed before
me this 4tk day of Jspuary, 1915.
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ARG Bl S N, — ; s principal,
and . Montefiore Selig of Atlenta, Georgie
e . as sureties,
are held and firmly bound unto  Ce .ahaelar Mangum, Sheriff of Eultﬂn County,

Georgia,

in the full and just sum of  Three Hundred, ($300.00) dollars,
to be paid to the said . C. Wheeler Mengum, Sheriff of Fulfon County, Georgia,
nig—_—————

certain attorney, executors, administrators, or assigns: to which payment, well and truly
to be made, we bind ourselves, our heirs, executors, and administrators, jointly and sever-
ally, by these presents. Sealed with our seals and dated this . 4 th ciane: GAVGE
January ————— , in the year of our Lord one thousand nine hundred and fifteen.
WHEREAS, lately at a_District Court of the United States for the
Horthern District of Georgia —— e : —

in a suit depending in said Court, between entitled Ex Parte Leo M. Frank, on

an order was entered- —was-fepdered against the said
Leo u. Frank eI e e e ey e e

“swe= and the said Leo l{. Frank having obtained an order allowing an appeal
. ——

© STATE OF GEORGIA, Fulton County.

F I, ARNOLD BROYLES, Clerk of the Superior Court of said County, which Court is a Court of

is a duly appou:%i_ Notary Public in and fur said State and Cnunty, anﬁ that he was appmnted on the

//. (& ,and fhat his comm 2&:1 as such Notary

and that he resides

record, do hereby certify that

day of £/t Tt il &

expires with tht._.-g.‘(

in said County of Fulton.
I further cert:fy that I am acquainted with the Signature of the said

w __as such Notary Publie, to the instrument

) hereto attaehed; that the same is genuine, and that, under the laws

of Georgia, he is authorized to attest instruments for record, take

acknowledgements and administer oaths.

In witness of all of which, I hen;jin subscnbe name and
= P fane
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TS TSI I oL rnmsnn T ey A5 Principal,
and ... Montefiore Selig of Atlenta, Georpie, o

e R LR L U OO ... . - ..
are held and firmly bound unto  Ce. Wheeler Mangum, Sheriff of Fulton County,
Georgia —/}m838m ™ ™™™ @ @™m@m@m@m@m@m@m !, — — — —

in the full and just sum of  Three Hundred,($300.00)———————— dollars,
to be paid to the said .C. Wheeler lMangum, Sheriff of Fulton County, Georgia,

h,'ia e e e e e e e e S LW e S T

certain attorney, executors, administrators, or assigns: to which payment, well and truly
to be made, we bind ourselves, our heirs, executors, and administrators, jointly and sever-
ally, by these presents. Sealed with our seals and dated this ... .4%h . day of
January———————  in the year of our Lord one thousand nine hundred and £ifteen. .

WHEREAS, lately at a_District Court of the United States for the .
Horthern District of Georgit—m—ormrorro-—wom-e-—-—-—1-——o—m—o0o——
in a suit depending in said Court, between entitled Ex Parte Leo M. Frank, on .
petition for writ of habems corpmg,—™

an _order was entered ———— —  as—teRdered against the said

-

and the said _Leo M. Frank having obtained an order. allowing an appeal - -

and filed a copy thereof in the Clerk’s Office of the said
- in the aforesaid suit, and a citation directed to the said

citing and admonishing — him —.—to
be and appear at a Supreme Court of the United States, at Washington, within $hirty . days

from the date thereof.
Mow, the condition of the above obligation is such, That if the said . Leo M. ... .

Sealed and delivered in presence of—]
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WOuited States of Dwmerica, ss.
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GREETING:

at a Supreme Court of

You are kemby ciied and aamamsﬁad to be and appear beforsihe—biiiedSiatesLivcutiy

t-"l“ [.Iu.].u*u St tz—:E,ut }'v ¥ 11‘}.' Dﬂ,

ERYRES swshaid, within 30 days from
eurl .E}_Jlu-‘:u..

-

the date hereof, pwsuam fo.an. order allowing Jiled in the Clerk’s Office of the

Distriok....Court of the United States for the Northern District of Georgia

swherein: ... Teo M. Frank is appellant and vou are appellee .

@ud you-ave-defomdani—tn—errer, lo show cause, if cmy there i as, why the...... QC880. ...

- Fl_.-r-T._ .L\'.Lr:tt., ¥
vendered against the said plasets k. it i : E wad, should

not be corrected, and why speedy justice should not be done o the parties in.ihat behalf.

T1 I,..‘_._,“_, - e

- E &
HPH H. TFHI:‘., \sgcciate Supreme Court

L5

WITNESS, the Honorable MEEFEEE—W-—TUEEER-Chief Fustice of the United
Statdk this.. . Bixth. .. ....dayef. . . . . .J2800axy. .. . ., in the year of our Lord one

thousand nine hundred and.... FiTieen
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SUPREME COURT OF THE UNITED STATES

i' No. October Term, 1914.

i.nn M. Rrank
Ve

C. Wheeler Mangum,
Sheriff of Fulton County, Georgia.

GEORGIA,
FBLEGH COUNTY.

The appellee in the above stated case, C. Wheeler
M%agum, Sheriff of Fulton County, through his counsel hereby

acknowledges service of a copy of the foregoing praccipe.

I
This 11th dey of Janusary, 1916.

l e
I ' o .
att

rney Gen;ral. of Georgia.

{%;LFWtﬁﬂzrf?ﬁt/fyﬂi

CLERE UNITED STATES
BISTRICT COURT,
NONTHERN DISTRICT OF GEORJIA



SUPREME COURT OF THE UNITED STATES

No. October Term, 1914,

Leo M. Frank
Ve
C. Wheeler langum,
Sheriff of Fulton County, Georgia.

FRAECIFE

To the Clark of the Distriet Court for the Northern Distriet

of Georgisa:

The appellant in the &bove stated cause, Leo M.
Frank, indicates as the portions of the record to be imcorpo-
rated in the transeript of the record on ssid appeal the

entire® record in ssid cgus=e,

Appellant further files herewith an acknowledgment
of gervice of a copy of this praecipe on the counsel of the

appellee, C. heeler Mangum, Sheriff of Fulton County, Georgisa.
._.-? ’
ity //I%‘M
,ﬁﬁg?;?f ﬁf; 62£§?%iigzd;
/?é} ffﬁz;/ﬁégiﬁﬁZLtﬂﬁgs”
Attprneys for Appellant,



In Re
Habens Corpus

Leo Prank.

Leo Frank's recent applicaticn for a writ of error
was denied by me on the ground that no Federal gueation
was involyved in the ruling of the Burrem Covrt of Georgia
thet hisxMetwmx liotion to 8et Aside the verdiet finding
him guilty of murder had been fled too late, This petition
presents a whelly different guestion since it is an =p pli-
catbon for the allowance of an s ped from the Judgaent
of n Fadernl Court on a record which presents a purely Fed
eral guuﬁ on, irrespective of regulations governing State

prlnt:lﬂ;

Frank's petition far the writ of habeas uurpm?
addressed to the Judge of the United States District Court
for the Northern District of ﬁinrgh’llllgﬂ that on his
trial for murder in the Btpcr:l._ﬂr Court of Fulton County,
Georgia, puh:_l:l.u feeling minnf him was 80 great that the
presiding judge advised his counsel not to have him present
in the court room when the verdict was returned,and that
his involuntary Ibllnﬂt) under such nirumltmn} when the
verdict was xmotwxsxst received ?d:priﬂd him of & hearing
to which he was entitled under the Constitution and rendered
his conviction Tﬂid: He avers that his Motion for a New
Trial was overruled and he then moved to 8et Aside the ver-
dict as being void for want of jurisdiction; That in '
Bmmkdk passing on thet Motion the State Supreme Court held
that while he had the constitutional right to be present
when the verdict against him wes returned into court, yet



guch verdiet could not be attankeﬂ}hy a Motion to Set it
.Asidl,n.fter the expiration of the trial term and after his
Motion for a New Trial had been finally refused. He
alleges that his attempt to have that judgment reviewed in
the Supreme Court of the United States failed because,
though a Federal question was raised in the record, the
decision of the Supreme Court of Georgia havings Sesm bassd-
H—nm-ﬁwm was based on & matter of
State practice.

He thereafter filed this petition for a writ of habeas
corpus in which he claims that the right to be present at
the rendition of the verdict waes Jjurisdictional and that
h;.n-;:i#—GEZBnhtas corpuB he is entitled to a hearing on
the gquestion as to whether he had waived or could waive his
constitutional right to be pra?ant when the verdict of
guilty was returned inte court.

The District Judge refused—tivewedi{ heard no evidence
ag to the truth of the alhgaﬁiunl,_ but refused the writ
on the ground that the facts therein stated did not entitle
Frank to sesinswssissg the benefit of that remedy. He de-
clined to give the certificate of probable cause and this
application for that certificate and for the allowance of an
appeal was thpn made to me as the Justice assigned to the
Fifth Gircuit.fﬂndar the Act of 1908 the application for
the certificate is not to be determined by any views which

may be held as to the effect of the final judgment of the

State Supreme Court refusing a New Trial, gishusbimapifeot———

.......

= - A e - A = "'-'

%~ but by considering whether the nature of the

LA

constitutional right annrtedJm the absence of any decieion
#Exx expressly dsaline-with foreclosing the right to an

appeal_ leaves the matter so far unsettled as to constituted

7



probsb 1le cause justifying the allowance of the appeal.

The Supreme Court of the United States has never
determined whether, on a trial for murder in a State court,
the due process clause of the Federal Bonstitution
guarantees the defugdant a right to be present when the
verdict is rendered.

Neither has it decided the effect of a final judgment
refusing a New Trial in a case where the defendant did not
make the fact of his absence when the verdict was returned
a ground of the Motion, nor claim ai _sush-sbsence—ed
that the rendition of the verdiet in his absence was th;_
denial of a right guaranteed by the Federal Constitution.

Nor has it passed upon the effect of its own refusal to
grant a writ of error in a case whnrulgn alleged jurisdic-
tional question was presented in a Motion filed at a time
not nuthnr?n'd by the practice of the Béatu where the trial
took place, Such questions are all involved in the pre-
sent ca.n_; and Mﬂtm? have never been settled
by any authoritative ruling by the full court, it cannot be
said that there is such a want u; probable cause as to
warrant the refusal of an appeal, That being true, the
Act of Congress requires tha? the certificate should be

given and the appeal allowed.

Ao 2?”;’7“//7/9' j;--—-—-_-

Hrroe it pevtan S Comhig

T Llesin> SR



SUPREME COURT OF THE UNITED STATES.

of
The Application of LEO M, FRANEK,
Appellant,
for a writ of habeas corpus to be directed

to C. Wheeler Mangum, Sheriff of Fulton
County, Georgia.

LEO M. FRANK,

Appellant,
-againat-
C. WHEELER MANGUM, Sheriff of Fulton County,
Georgia,
Appellee.

L I S S e e T L T T T e x

ASSIGNMENTS OF ERROR ON APPEAL.

Now comes Leo M, Frank, the appellant in the above en-
titled cause, and avers and shows that,in the record and pro-
ceedings in said cause,the District Court of the United States
for the Northern District of Georgia erred to the grievous
injury and wrong of the appellant in sald cause, and to his
prejudice and against his rights, in the following particu-
lars:

First: The said District Court of the United States
erred in holding, that the appellant's application and the ex-
hibits and records therein referred to did not make a case

wherein the said Court could properly allow the issuance of

the writ of habeas corpus prayed for.



Second: The said District Court of the United States
erred in holding, that the denial by the Supreme Court of the
United States and by the several Justices thereof of appel=-
lant's application for a writ of error to the Supreme Court
of Georgila, to review the judgment of that court affirming
the judgment of the Superior Court of Fulton County, Georgia,
denying the appellant's motion to set aside the verdict ren-
dered in the said court convieting him of murder, deprived
this appellant of his right to the issuance of a writ of

habeas corpus as prayed for.

Third: The said District Court of the United States
erred in holding, that it could not entertain the petition
of the appellant for the issuance of a writ of habeas corpus
herein because it would be the exercise by said Court of sup-
ervisory power over the action of the State courts in a man-
ner not warranted by the Constitution or the laws of the

United States.

Fourth: The said Distriet Court of the United States
erred in holding, that by entertaining the appellant's pe-
tition for a writ of habeas corpus it would do so in the face
of alleged decisions of two Justices of thls Court, and of
this Court, that no Federal question remained for considera-

tion, or now exists in this cause.

Fifth: The said Distriect Court of the United States
erred in holding, that no question was made concerning the
jurisdiction of the Superior Court of Fulton County, Georgia,
in trying the indictment wherein the appellant was charged with

the crime of murder.



Sixth: The said Distriet Court of the United States
erred in holding, that the appellant is not entitled to the
writ of habeas corpus or the relief prayed for, and that his

application for the same should be denied.

Seventh: The said District Court of the United States
erred in refusing to hold, that the Superior Court of Fulton
County, Georgia, lost jurisdiction over the appellant on his
trial for murderr in said court, because of his involuntary
absence from the court at the time of the rendition of the
verdict against him and of the polling and discharge of the
Jury, aaiﬁ trial having thereby become a nullity, and the
proceedings of said court in receiving said verdiet and polling

the jury and discharging it, were coram non judice and devoid

of due process of law.

Eighth: The said Distrkt Court of the United States
erred in refusinz to hold, that the judgment pronounced against
the appellant in the Superior Court of Fulton County, Georgia,
whereby he was sentenced to death and under which he is now in
the custody of C., Wheeler Mangum, Sheriff of Fulton County,
Georgia, was a nullity, and all subsequent proceedings there-
to are nullities, because at the time when said judgment was
pronounced the said Superior Court of Fulton County, Georgia,
had lost jurisdiction over the appellant and of this cause.

Ninth: The said District Court of the United States
erred in refusing to hold, that the reception by the Superior
Court of Fulton County, Georgia, on the appellant's trial forr
murder in said court, in his absence, of the verdiet convict-

ing him of the crime of murder, tended to deprive him of his



life and liberty without due process of law within the meaning
of the Fourteenth Amendment to the Constitution of the United
States.

Tenth: The said District Court of the United States
erred in refusing to hold, that the appellant had the right to
be present at every stage of his trial in the Superior Court
of Fulton County, Georgia, including the reception of the ver=-
dict against him, the polling of the jury and the discharge
of the jury, and that this right was a fundamental right es-

sential to due process of law.

Eleventh: The said District Court of the United States
erred in refusing to hold, that the involuntary absence of
the appellant at the time of the reception of the verdiect on
his trial in the Superior Court of Fulton County, Georgia,
and the polling of the jury, deprived him of an opportunity
to be heard,which constituted an essential prerequisite to due

process of law.

Twelfth: The said District Court of the United States
erred in refusing to hold, that the appellant's opportunity
to be heard on his trial in the Superior Court of Fulton
County, Georgia, included the right to be brought face to face
with the jury at the time of the rendition of the verdict and
of the polling of the jury.

Thirteenth: The said District Court of the United States
erred in refusing to hold, that the appellant's right to be
present during the entire trial includirgthe time of the ren-
dition of the verdict against him in the said Superior Court

of Fulton County, Georgia, was one which neither he nor his



counsel could walve nor abjure,

Fourteenth: The saild District Court of the United States
erred in refusing to hold, that the appellant's counsel having
had no express or implied authorization from him te waive his
presence at the time of the rendition of the verdiect against
him in the Superior Court of Fulton County, Georgia, and it
being in any event beyond his constitutional power-to give
them such authority, their consent to the receptien of the

verdiect in his absence was a nullity.

Fifteenth: The said District Court of the United States
erred in refusing to hold, that since neither the appellant
nor his counsel could expressly walve his right to be present
at the rendition of the verdiet, that right could not be
waived by implication or in consequence of any ratificatien
by him or acquiescence on his part in any action taken by his

counsel,

Sixteenth: The said District Court of the Unlted States
erred in refusing to hold, that the appellant's involuntary
absence at the redeption of the verdict rendered against him
in the Superior Court of Fulton County, Georgia, constituting
as it did an infraction of due process of law, incapable of
being waived directly or indirectly, expressly or impliedly,
before or after the rendition of the verdict, his failure to
raise the jurisdictional question on his motion for a new
trial did not deprive him of his constitutional right to at-
tack as a nullity the verdict rendered against him and the

judgment based thereon,

Seventeenth: The said District Court of the United



States erred in refusing to hold, that the appellant's trial
in the Superior Court of Fulton County, Georgia, did not pro-
ceed in accordance with the orderly process of the law essen-
tial to a fair and impartial trial, because dominated by a
mob which was hostile to him and whose conduct intimidated
the court and jury and unduly influenced them and neutralized
and over=-powered their judieial functions, and because for
that reason he was deprived of due process of law and of the
equal protection of the law within the meaning of the Four-
teenth Amendment to the Constitution of the United States.

Eighteenth: The said District Court of the United
States erred in refusing to hold, that the decision of the
Supreme Court of Georgia, which determined that the appellant's
motion to set aside the verdict rendered against him in the
Superior Court of Fulton County, Georgia, on the groun 4 of
his absence at the time of the rendition of said verdict, was
not an available remedy to atteck such verdiet but that the
objection should have been raised on the motion for a new
trial, deprived the appellant of a substantial right given to
him by the law in force at the time to which his alleged guilt
related and at the time of the reception of the verdict against
him and of the presentation and decision of the motion for a
new trial made by him, and took from him a right which at all
of sald times was vital to the protection of his life and 1lib-

erty, and constituted hepassing of an ex post facto law in vio-

lation of the prohibition contained in Article I, Section 10,
of the Constitution of the United States, and was illegal and

void.



Nineteenth: The sald District Court of the United
States erred in refusing to hold, that the judgment of the
Supreme Court of Georgia, rendered on November 14, 1914, de-
prived him of due process of law and of the equal protection
of the laws within the meaning of the Fourteenth Amendment to
the Constitution of the United States, because the Court there-
by in effect declared, that in order to avail himself of his
aforesaid constitutional rights, to wit, the assertion of his
right to due process of law and to the equal protection of the
laws, he would be compelled to subject himself to a second
jeopardy, thus depriving him of his aforesaid constitutional
rights except on the 1llegal condition of the surrender by him
of the right secured to all persons charged with criminal of-
fenses in the State of Georgia under paragraph 8, section 1,
Article I, of the Constitution of said State.

Dated, Decemherkiz}&1914.
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Petitioner's and Appellant's Counsel.
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IN THE DISTRICT COURT OF THE UNITED STATES
FCR THE NORTHERN DIVISION OF THE
NORTHERN DISTRICT OF GEORGIA.
LEO M./ FRAVK. HABFAS CORPUS.
vs. APPEAL TO THE SUPREME ‘COURT

C. WHEELER MANGUM,SHERIFF
OF FULTON COUNTY, GEORGIA.

OF ‘THE UNITED STATES.

2 oy
A

The Mandate of the Supre’img E_;'!ou:l.j‘t. of the United States
affirming the final order of this Court refusing the Writ of
Habeas Corpus in the above statéﬁ cauéi, having been received
by the Clerk of this Court: ;M

It is hereby ordered and adjudged that the said Mandate
be filed and it is hereby made the judgment of this Court with
coats against the said Leo M. Frank for which let execution issue.

In n Court, at Atlanta,Ca.,

this the 8 day of May, A. D. 1915,

&~WW

Y T.5.7udge.




gy sy pun Bent pu Jyln oy Bugpaossn 0

e : Gpnno PIn Wi PrY 9y e aparavit)

e L R] F(.'{r,‘-‘?aau.!'_; YNy FEY) IBPUDULE LT f’.‘;.f.f,-!:xﬁf Al dd 'ﬂ,-"-'_a_;'fr!;:‘-.fyj '/:f':f-'.-/*f-';



s P

———

ol States of Amevica, sa;

@he President of the Tnited States of Dmeriea,

To the Honorable the Judgef of the _District-

Court of the United States for the TNorthern

District of . Georgia,——

GREETING:
Galherens, dadtely on the  Distriet ————— Gunt of the Vondted Fales
for the Vorthexrn— Gistreel o/ Georgia, lefore you,

Ordowie-of you; tn a caude betusen- entitled Ex parte Leo M. Frank, pe-
tition for writ of habeas corpus, wherein the final order of the said
Distriet Court, entered in said oause on the 21st day of December, A. D.

1914, is in the following words, viz:

%hﬂ petition of Leo M. Frank for a writ of habeas corpus to be
directed to C. Wheeler Mangum, Sheriff and ex-officio jailer of
Fulton County, Georgia, having been presented to the Court with
the exhibits attached thereto, and there being also exhibited to the
Court and considered by it a copy of the motion for new trial re-
ferred to therein, and a copy of t{m opinion of the Supreme Court
of the State of Georgia referred to in Paragraph Eleven thereof,
both of which exhibits have been identified by the Court and ordered
filed, and the Court having fully considered the said petition and
said exhibits and said copy of the motion for a new trial and of
said opinion of the Supreme Court of Georgia, the Court finds that
the facts alleged and shown are insutlicient, under the law applicable
thereto, to authorize the issuance of the writ; and the Court being
of the opinion, from the allegations and facts stated in the petition
and the exhibits and in zaid copy of the motion for new trial and of
the opinion of the Supreme Court of Georgia, under the law a
plicatle thereto, that if the writ be granted and a hearing given, ﬂl:;
petitioner eould not be discharged from custody, and no relief
granted thereunder, and that petitioner iz not entitled thereto;

It is ordered and adjudged by the Court that said petiion for
a writ of habeas corpus be, and the same is hereby, refused;

z to which ruling and refusal petitioner by his counsel ex-
e
Thiamﬁst day of December, 1914,
(Signed) WM. T. NEWMAN,

Judge United States District Cowrt
for the Northern District of Georgia. //




Sheriff of Fulton County, Georgia, was made the party appellee,

as by lhe enspection of the lranserfil of the record
of the saee/ Dietrict

Court, whech was drought ento the SUPREME COURT OF THE UNITED STATES (y
#erlue of an sppeel taken by Leo M. Frank, whereon C. Wheeler Mangum,

agrecalily (o the act of Congress,,
. tn such case made and firoreded, fully and at
o -




gnd U:I!E‘I‘[‘:Iﬁ. ﬂ}& ff:z‘.' /!i"-t'ut'-fff fepe 17 r:;,f' I‘r{'.?'f_-.'f:’._f.l.“'lr ;:u f_!fr e ‘f LR .;.E':GJ-"-J
one thowsand nene hundved and fourteen — (fie s caudse care on (o le
feand before the savd SUPREME COURT, cn (lhe sacd (ranicifil of record, and

_ teletd mfgrmaf ﬁj.e coterdel.

On consideration whereof, <% ei now hewe ordered, adyudged,
and decreed tﬁy thes Cownt that the final orderx
of lhe saud District— (Duwt cn this cause le, and the same s ferely,

affirmed with costs; and that the said C. Wheeler Mangum, Sheriff etec.,

recover against the said Leo M. Frank Twenty dollars
for his costs herein expend-

ed and have execution therefor.

April 19, 1916.
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Gpow, Uherefore, are hereby commanded thatl such execulion and
e Jforoeecedengs te fiad on said cause,
B as aoconding lo wight and, gustics, and the lauis
 of the Vonded THales, ought (v le liad, lhe sacd appesl

e 3 &
 Dbtwws the Finoratle Edward P. White, iy Justics of the
 Vbnded Rales, the 111t ——bay of  Ney, on. dhe yoan
- of our Lord one thousand nene hundped and  £ifteen.

o

" Clerk of the Supreme Court of the United States.
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OPINION OF MR. JUSTICE HOLMES.

FRANK V5. STATE OF GEORGIA—APPLICA-
TION FOR A WRIT OF ERROR.

I understand that T am to assume that the allegations of
fact in the motion to set aside are true. On those facts T
very seriously doubt if the petitioner has had due process
of law—not on the ground of his absence when the verdict
was rendered so much as because of the trial taking place
in the presence of a hostile demonstration and seemingly
dangerous crowd, thought by the presiding Judge to be
ready for violence unless a verdict of guilty was rendered.
I should not feel prepared to deny a writ of error if I did
not consider that T was bound by the decision of the Su-
preme Court of Georgia that the motion to set aside came
too late, and even if I thought that the suggestion of
waiver was not enough to meet the Constitutional ques-

tion and the right to bring the case here. T understand

from the head-note and the opinion that the case was fin-
ished when the previous motion for a new trial was denied
by the Supreme Court and, as cases must be ended at some
time, that apart from any question of waiver, the second
motion came too late. I think I am bound by this decision
even if it reverses a long line of cases and the Counsel for
the petitioner were misled to his detriment, which I do not
intimate to be my view of the case. I have the impression
that there is a case in which the ground that I rely on as
showing want of due process of law was rejected by the
Court with my dissent, but I have not interrupted discus-
sion with Counsel to try to find it, if it exists.
0. W. HorLmEss,
Justice Supreme Court of the United States.
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OPINION OF MR. JUSTICE LAMAE.

LEO M. FRANK
V.
THE STATE OF GEORGIA.

MOTION TO SET ASIDE VERDICT.

The Record discloses that on August 25, 1913, Frank
was found guilty of murder by a jury in the Superior Court
of Foulton County, Georgia, he, with the consent of his
counsel, being absent from the court room when the ver-
dict was rendered. At the same term he made a motion
for a new trial in which the fact of his absence was men-
tioned, though it was not made a ground of the motion. A
new trial was refused and the case taken to the Supreme
Court of Georgia, where the judgment was affirmed.

Thereafter, on April 16, 1914, and at a subsequent term
of the Superior Court, Frank made a “motion to set aside
the verdict.” The order denying the same was affirmed by
the State Supreme Court and thereupon this application
for a writ of error was made.

In its opinion in this case the Supreme Court of Georgia,
among other things, held:

1. That under the due process clause of the Fourteenth
Amendment to the Constitution of the United States, Frank
was entitled to be present in court at every stage of the
trial, including the time when the jury returned their
verdict.

9. That under the laws of Georgia and the practice of
its courts a motion for a new trial is a proper method by
which to attack a verdict rendered in the prisoner’s absence.

3. That when time tieiod—of procequre is adoptec, the

defendant must set out in the motion for a new trial all
known grounds of objection to the verdict, including the
fact that he was absent when it was rendered.

4. That having elected to make a motion for a new trial
and the judgment denying the same having been affirmed
by the Supreme Court, the defendant could not thereafter
make a motion to set aside the verdict on the ground that
he had been absent from the court room when the verdict
was rendered.

The laws of the several States fix the method in which,
and the time at which, to attack verdicts because of any-
thing occurring during the progress of the trial, including
disorderly conduct of the crowd in and out of the court
room and the fact that the defendant was not present when
the verdict was rendered. It is for the States to determine
whether a verdict rendered in the absence of the defendant
can be attacked by a motion to set aside the verdict, or by
a motion for a new trial, or both. The laws of the States
also determine whether Tie abmidl o1 ome © = Lo
will prevent the defendant from subsequently making the
other. The decision of the Supreme Court of Georgia in
this case holds that, under the laws of that State where
a motion for a new trial was made and denied, the defend-
ant could not thereafter make a motion to set aside the
verdict on the ground that he was not present when it was
returned by the jury. That ruling involves a matter of
State practice and presents no Federal question. The writ

of error is therefore denied. V4

JosgrH R. LAMAR,
Associate Justice Supreme Court of the United States.
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