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day, and he knew the hour. On the previous afternoon little
Helen Ferguson, Mary’s chum, had called for Mary’s pay,
and Frank had told her that Mary should come and get her
own pay, breaking a rule of the plant in doing so. He
arranges with Jim to hang around and make himself con-
venient. Jim takes his accustomed seat in the hallway. Par-
ties come and go. Jim observes all that happens, he says
nothing. Finally, Mary Phagen arrives, beautiful, innocent,
coming in her blue frock and new hat and a ribbon around
her hair. Without any thought of evil or foreboding of
tragedy, she tripped into the building and up the stairs,
going for $1.20. No explanation can come from Mary. The
dead have no stories to tell. She went in a little after 12.
She found Frank. He tells us that much from his own lips.
He was there from 12 to 1. It’s his own statement. What
a statement!

There was Mary. Then, there was another little girl, Mon-
teen Stover. He never knew Monteen was there, and he said he
stayed in his office from 12 until after 1—never left. Mon-
teen waited around for five minutes. Then she left. The
result? There comes for the first time from the lips of
Frank, the defendant, the admission that he might have gone
to some other part of the building during this time—he
didn’t remember clearly.

Jim Conley, sitting faithfully downstairs, heard footsteps
going toward the metal room. Then there came the sound of
other footsteps, footsteps-that pursued. There was no return
of the first footsteps, and the footsteps that pursued tiptoed
back from the metal room. Then Leo stamped a signal on
the office floor.

I will be fair with Frank. When he followed the child
back into the metal room, he didn’t kmow that it would
necessitate force to accomplish his purpose. I don’t believe
he originally had murder in his heart.

There was a scream. Jim Conley heard it. Just for the
sake of knowing how harrowing it was, I wish you jurymen
could hear a similar scream. It was poorly described by the



LEO M. FRANK. 257

negro. He said it sounded as if a laugh was broken off into
a shriek. He heard it break through the stillness of the
hushed building. It was uncanny, but he sat faithfully on.
He was under orders. He was to come on signal. That
scream was no signal. Later, Frank would stamp on the
the office floor.

This negro tells you that the white man killed the little
girl. But, no! Frank was in his office, busy with his won-
derful financial sheet. I will show you how he could have sat
at his desk and heard this negro attack the little child who
had come to draw her pay.

[Mr. Hooper turned to the diagram, showing the jury the
nearness of the metal room to Frank’s office, explaining his
theory that nothing could have happened on the floor without
being heard or seen by Frank.]

Mr. Frank, I will give you the benefit of all you deserve.
‘When all is summed up, you were sitting only a few feet
from the spot where a murder was committed, and you never
raised a finger. Let me show you something else. When this
thing was over there were two men and a woman upstairs
who had to get out the building before the body was moved.
It would be dangerous to leave it lying back in the metal
room, staring hideously from unseeing eyes. Frank went up-
stairs and told the trio up there that if they were going, it
was time for them to leave, as he was going to lock up the fac-
tory. He was in a hurry and told them so. Mrs. Arthur
White, perceiving his evident hurry, hastened downstairs.
‘When she reached the office, Frank, the man-in-a-hurry, was
in his shirt sleeves, writing at his desk.

‘Why should I hang? What does that show? In the first
place, his appreciation of a little girl of 14. Did it hurt him
to knot the rope of cord around her neck, did it hurt him as
he drew it tighter and tighter around the tender throat until
the dim spark of life was choked extinet? To the contrary.
It only excited him enough to ask himself the question ‘“Why
should I hang?’’ There come times when we all speak our
true thoughts and sentiments. That was sach a time,



28 X. AMERICAN STATE TRIALS.

Now, which is the more probable—that Jim heard this ex-
pression, or that he imagined the story? Did Jim know
Frank had relatives in Brooklyn? Did Jim know there was
such a thing as Brooklyn? Did he know they were rich?
And Jim says, with the typical soul of Africa: ‘‘What’s
goin’ to become of me?’’ Frank says, ‘““I’ll take care of
you, for I’'ll write my mother a letter, so that she can help
you.”” He asks Jim if he can write, and Jim tells him a little
bit. He wasn’t on his guard. He should have detected
Frank’s purpose. Frank was smart, Jin was dull. Frank
dictated, Jim wrote.

Now, gentlemen, I suppose most of you are southern men,
men who know the characteristics of the negro. Will you
please tell me what idea this negro would have had to write
these notes accusing a negro, and, just the same as saying,
this was done by a negro who is a fool and who cannot write?
It was foolish enough for the mighty brain of Frank to put
the notes beside the body. The truth of the business is, that
this looks like the only time the brainy Frank ever lost his
head. Then, next comes the money. Frank pulls out his
roll of bills, and says, ‘‘Jim, here’s that $200.”’ Jim is so
overwhelmed that he doesn’t notice the amount, but puts the
roll in his pocket. Frank reflects. He need not waste the
$200. Jim is as deep in the mire as he is in the mud. He
recovers the money. ‘‘Let’s see, Jim, if everything comes
out all right, I'll return this money.’”’ He tells Jim that Jim
has the goods to deliver. The body must be disposed of.
That will be left to Jim. He depends on Jim’s lust for the
$200 to bring him back to the factory to burn the corpse of
little Mary, the victim! Nobody else was expected by him
that afternoon but Jim Conley and Newt Lee.

It makes no difference to me about how long it took Frank
to go to lunch, the minute he put in here and the minute he
put in there, about which there has been such a squabble in
the evidence. That is aside from the point. The fact remains
that at or about 3 o’clock he came back to the pencil factory
to await the arrival of Jim Conley to burn that body! He
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was expecting Jim Conley, and he also knew that Newt Lee
was coming. Aye, there was the rub! He expected them
both, and it depended upon which one arrived first as to how
things would go. If Jim got there first and disposed of that
body, all right; but suppose Newt Lee got there first! Then
was the defendant in the position of Napoleon at the battle
of Waterloo, when he wondered which army would arrive
first, and knew that upon this question depended victory or
defeat. The wrong army arrived, and Napoleon went down!

Newt Lee arrived at the pencil factory that afternoon, but
where was Jim Conley? Yes, that’s what the defendant
asked himself, ‘“Where is Jim Conley?’’ Jim Conley was
getting that much-needed sleep after the exciting events he
had gone through with. That’s where Jim Conley was. Then
was the defendant lost. ,

He sent Newt Lee away, with the last hope that Jim might
yet turn up and burn the body as had been agreed upon.
‘“‘Go out and have a good time, Newt,’’ that’s what the de-
fendant told good old honest Newt Lee. He said, ‘‘It is not
Newt Lee I want, it is Jim Conley. Go away, Newt, and stay
until 6 o’clock. @Give me two hours more.”” Two hours
passed, and Jim Conley did not show up. He was taking
that much-needed nap. Newt came back, and the game was
up. He talked to Newt Lee about the night’s work and
started home.

Now, gentlemen of the jury, I want to call your attention
to a very peculiar thing: As the defendant passed out of the
factory door, he met Gantt, old long-legged Gantt, who was
looking for his shoes. Witnesses testified that the defendant
jumped back startled. Why?! Think why?! He wasn’t
afraid of Gantt. Gantt wouldn’t hurt a flee. That wasn’t
the reason. He knew that Gantt knew Mary Phagan and
had lived close to the family, and Frank thought that Gantt
was looking for little Mary, who was missing from home and
should have been back long ago. That’s why he jumped back
when he saw Gantt. He had called Gantt down about “‘set-
ting up’’ to Mary, and had fired him over an argument about
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who was going to pay a dollar or so. He didn’t think that
Gantt stole that paltry dollar. He expected him to ask where
Mary Phagan was. That, gentlemen of the jury, is why he
jumped back when he saw Gantt. But Gantt spoke to the
defendant. He just said, ‘‘Howdy, Mr. Frank,’’ The de-
fendant felt relieved then. Gantt told him that he had left
a pair of shoes in the factory and wanted to get them. But
it won’t do to let him go in that building now, thought the
defendant. Suppose he should find out? He musn’t go in
there. So the defendant said that he thought he had seen a
nigger sweeping Gantt’s shoes out of the building. Then
Gantt said he had two pairs of shoes in there, and that maybe
the other pair wasn’t swept out.

This was the last hope. What could he say to that? He
had said that he saw the nigger sweeping out only one pair.
In a few days this murder must be out, anyway. To keep
Gantt out would arouse his suspicions. And this is what

_went on in the defendant’s mind: ‘Il let him in, but I'll
guard him like a thief.”” And he said, ‘‘Newt, go with him.”’
Strange to say, Gantt found both pairs of shoes, just where
he said he had left them. Gentlemen, does that look like the
defendant had seen a nigger sweeping them out? Does that
look like the truth?

After he had let Gantt in the factory, what did he do? He
called up the factory by phone, a thing that he never had
done before. Why?! Why did he do that thing? Gantt!
Gantt! That’s why! He wanted to know if Gantt had gone,
and whether he was any the wiser. He couldn’t rest until he
knew this. This Banquo’s ghost of a Gantt was haunting
him. But when he knew that Gantt was safely gone and
everything was all right, he was in a fine humor then. He
could laugh and talk. He could sit down in the house with
his wife and read baseball in the newspaper. He could laugh
and try playfully to break up a card game. He felt fine and
relieved. As glad and free as a school boy! Old long-legged
‘Gannt was gone, and everything was all right!

Now, about Newt Lee. I don’t want to thresh out all the
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details in this respect. You remember the evidence about
honest old Newt Lee’s finding the body. That’s all we need
to know about him. No suspicion attaches to Newt. He
notified the police, and tried to notify Frank. The police
came and took the body of little Mary Phagan to the under-
takers. :

The police called up Frank then and told him they wanted
him. Detective Starnes got mixed up when he told about
this on the stand, but he never forgot that when he called
Frank up, Frank did not ask him what the trouble was. He
didn’t ask him whether anybody had been killed at the fac-
tory. He didn’t ask them if everything at the factory was
all right. They took Frank to the undertaker’s. He was
nervous then. But have you seen a quiver of a muscle since
he has been these weeks in the court room? He is facing the
fight now, and his nerves are set. But that morning he was
as nervous as a cat. He said, ‘‘I think it’s a girl I paid off
yesterday. I’ll have to look at my books and see.’”” That’s
what he said about the body of the girl he saw every day and
talked to. He offered no consolation, or anything. He got
away from there.

Another thing, when they carried him to the basement and
brought him back upstairs, what was going on in his mind
then? He thought he must look at that time slip. So he got
the key and unlocked the clock and took out the slip. He
examined it while others were looking over his shounlder, and
said it was correctly punched, that it was all right, and
others agreed to it. ‘‘Here’s the slip.”’ He said, ‘‘That’s all
right. That clears you, Newt.”’

‘What next occurred to him? He saw he was getting into
a fix, and he had better take a shot at Newt. What happens?
Another slip turns up. He says he was mistaken at first.
There were lapses in the punches on the slip, showing time
enough unaccounted for to allow Newt to go home.

Policeman Black had suspicions. He goes to Newt Lee’s
home. He unlocks the door with his keys, and looks in the
house and on the trash pile, and in the bottom of the barrel,
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with a lot of things piled on top of it, he found a bloody shirt!
How did it get there? Newt Lee accounts for his time Sun-
day. No suspicion attaches to Newt Lee. He is a free man.
How did that bloody shirt get there? It had to be planted.
Gentlemen, it was planted! Here are the two propositions,
gentlemen, If Newt Lee was to be made the goat, suspicion
had to be directed to him. Somebody had to plant that sus-
picion.

He would sacrifice Newt Lee that he might live!

The Bible says, ‘“What will not a man give for his life?’’
He was willing to give the life of Newt Lee that his own life
might be spared. He was willing to give the life of Gantt
that he might livee. Was not Gantt arrested a few days
after? '

But not once at that time did he think of giving the life
of Jim Conley. But somebody found Jim Conley washing a
shirt to go to the trial, and there was where Jim got into
trouble.

But Frank didn’t try to fix it on Jim then. He waited
until Newt had failed, and all else had failed, except the sus-
picion which rested upon himself. Then he turned on Jim
Conley.

I call your attention, gentlemen of the jury, to another
peculiar thing: Weeks after the murder, and after the faec-
tory had been searched, a big, bloody stick was found by
shrewd Pinkerton detectives, who can find anything—even
an elephant, if it gets in the way. They also found a piece
of envelope. But, fortunately, they showed this to Mr. Cole-
man, who said that Mary had received but $1.20 and that the
figure ‘‘5’’ on the envelope had no business there. And so,
it was rubbed out. Besides the shirt, then, we find the club
and the pay envelope. Another very peculiar thing is about
this man named Mincey. Conley was asked, ‘‘Didn’t you
confess to Mincey that you were the man that killed the
girl?”’ Conley said, ‘‘No.”” That question was asked, gen-
tlemen, as a foundation upon which to introduce Mincey.
Where is Mincey? He is the man who could clear it all up.
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He is the man about whom it appeared that the whole fight
would center. If he could convince you that Jim confessed
the murder to him, that would let Frank out! Yet where is
Mincey? Gentlemen, this has been a long testimony which
you have had to sit through, and I do not wish to take up any
more of your time than necessary.

Gentlemen, the only belief required of you is the same sort
of belief that you would have upon the street, at your places
of business, or in your homes, and on this belief you are to act.
Simply use your common sense in the jury box. I thank you.

MR. ARNOLD, FOR THE PRISONER.

Mr. Arnold. Gentlemen of the Jury: We are all to be
congratulated that this case is drawing to a close. We have
all suffered here from trying a long and complicated case at
the heated term of the year. It has been a case that has
taken so much effort and so much concentration and so much
time, and the quarters here are so poor, that it has been par-
ticularly hard on you members of the jury who are prac-
tically in custody while the case is going on. I know it’s
hard on a jury, to be kept confined this way, but it is neces-
sary that they be segregated and set apart where they will
get no impression at home nor on the street. The members of
the jury are in a sense set apart on & mountain, where, far
removed from the passion and heat of the plain, calmness
rules them and they can judge a case on its merits.

My friend Hooper said a funny thing here a while ago.
I don’t think he meant what he said, however. Mr. Hooper
said that the men in the jury box are not different from the
men on the street. Your Honor, I'm learning something
every day, and I certainly learned something today, if that’s
true.

My. Hooper. Mr. Arnold evidently mistakes my meaning, which
I thought I made clear. I stated that the men in the jury box were
like they would be on the street in the fact that in making up their
minds about the guilt or innoeence of the accused they must use the

same common sense that they would if they were not part of the
court.
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[Mr. Arnold next described the ‘horrible crime that had
been committed that afternoon or night in the National Pen-
cil Company’s dark basement. He dwelt on the effect of the
crime upon the people of Atlanta and of how high feeling
ran and still runs, and of the omnipresent desire for the
death of the man who committed the crime.]

There are fellows like that street car man, Kendley, the one
who villified this defendant here and eried for him to be
lynched, and shouted that he was guilty until he made him-
self a nuisance on the cars he ran. Why, I can hardly realize
that a man holding a position as responsible as that of a mo-
torman and a man with certain police powers and the discre-
tion necessary to guide a car through the crowded city streets
would give way to passion and prejudice like that. It was
a type of man like Kendley who said he did not know for sure
whether those negroes hanged in Decatur for the shooting of
the street car men were guilty, but he was glad they were
hung, as some negroes ought to be hanged for the crime. He's
the same sort of a man who believes that there ought to be
& hanging because that innocent little girl was murdered,
and who would like to see this Jew here hang because some-
body ought to hang for it.

I'll tell you right now, if Frank hadn’t been a Jew there
would never have been any- prosecution against him. I'm
asking my own people to turn him loose, asking them to do
Justice to a Jew, and I’m not a Jew, but I would rather die
before doing injustice to a Jew.

This case has just been built up by degrees; they have a
monstrous perjurer here in the form of this Jim Conley
agamst Frank. You kmow what sort of a man Conley is, and
you know that up to the time the murder was committed no
one ever heard a word against Frank., Villainy like this
charged to him does not crop out in a day. There are long
mutterings of it for years before. There are only a few who
have ever said anything against Frank. I want to call your
attention later to the class of their witnesses and the class of
ours. A few floaters around the factory, out of the hundreds
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who have worked there in the plant three or four years, have
been induced to come up here and swear that Frank has not
a good character, but the decent employees down there have
sworn to his good character. Look at the jail birds they
brought up here, the very dregs of humanity, men and
women who have disgraced themselves and who now have
come and tried to swear away the life of an innocent man.

I know that you members of the jury are impartial. That’s
the only reason why you are here, and I’m going to strip the
state’s case bare for you, if I have the strength to last to do
it. They have got to show Frank guilty of one thing before
you can convict him; they've got to show that he is guilty
of the murder, no matter what else they show about him.
You are trying him solely for the murder, and there must be
no chance that anyone else could just as likely be guilty. If
the jury sees that there is just as good a chance that Conley
can be guilty, then they must turn Frank loose

Now, you can see how in this case the detectives were put
to it to lay the crime on somebody. First, it was Lee, and
then it was Gantt, and various people came in and declared
they had seen the girl alive late Saturday night and at other
times, and no one knew what to do. Well, suspicion turned
away from Gantt, and in a little while it turned away from
Lee. Now, I don’t believe that Lee is guilty of the erime,
but I do believe that he knows a lot more about the crime
than he told. He knows about those letters and he found
that body a lot sooner than he said he did.

Oh, well, the whole case is a mystery, a deep mystery, but
there is one thing pretty plain, and that is that whoever wrote
those notes committed the crime. Those notes certainly had
some connection with the murder, and whoever wrote those
notes committed the crime.

‘Well, they put Newt Lee through the third degree and -the
fourth degree, and maybe a few others. That’s the way, you
know, they got this affidavit from the poor negro woman,
Minola MecKnight. Why, just the other day the supreme
court handed down a decision in which it referred to the third
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degree methods of the police and detectives in words that
burned.

Well, they used those methods with Jim Conley. My
friend, Hooper, said nothing held Conley to the witness chair
here but the truth, but I tell you that the fear of a broken
neck held him there. I think this decision about the third
degree was handed down with Conley’s case in mind. I'm
going to show this Conley business up before I get through.
I’m going to show that this entire case is the greatest frame-
up in the history of the state.

My friend Hooper remarked something about circumstan-
tial evidence, and how powerful it frequently was. He forgot
to say that the circumstances, in every case, must invariably
be proved by witnesses. History contains a long record of
circumstantial evidence, and I once had a book on the sub-
ject which dwelt on such cases, most all of which sickens the
man who reads them. Horrible mistakes have been made by
circumstantial evidence—more so than by any other kind.!

Hooper says, ‘‘Suppose Frank didn’t kill the girl, and Jim
Conley did, wasn’t it Frank’s duty to protect her’’ He was
taking the position that if Jim went back there and killed
her, Frank could not help but know about the murder.
‘Which position, I think, is quite absurd. Take this hypo-
thesis, then, of Mr. Hooper’s. If Jim saw the girl go up and
went back and killed her, would he have taken the body down
the elevator at that time? Wouldn’t he have waited until
Frank and White and Denham, and Mrs. White and all
others were out of the building? I think so. But there’s not
a possibility of the girl having been killed on the second floor.
Hooper smells a plot, and says Frank has his eye on the little
girl who was killed. The crime isn’t an act of a civilized

1Here Mr. Arnold cited the Durant case in San Francisco, the
Hampton case in England, and the Dreyfus case in France as in-
stances of mistakes of circumstantial evidence. In the Dreyfus
case he declared it was purely persecution of the Jew. The hide-
ousness of the murder itself was not as savage, he asserted, as the
feeling to conviet this man. But the savagery and venom is there
Just the same, and it is a case very much on the order of Dreyfus.
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man—it’s the erime of a cannibal, a man-eater. Hooper is
hard-pressed and wants to get up a plot—he sees he has to
get up something. He forms his plot from Jim Conley’s
story.

They say that on Friday, Frank knew he was going to
make an attack of some sort on Mary Phagan. The plot
thickens. Of all the wild things I have ever heard, that is the
wildest. It is ridiculous. Mary Phagan worked in the pencil
factory for months, and all the evidence they have produced
that Frank ever associated with her—ever knew her—is the
story of weasley little Willie Turner, who can’t even describe
the little girl who was killed.

A little further on in his story, Jim is beginning the plot.
They used him to corroborate everything as they advised.
Jim is laying the foundation for the plot. What is it—this
plot? Only that on Friday Frank was planning to commit
some kind of assault upon Mary Phagan. Jim was their tool.
Even Scott swears that when he told Jim that Jim’s story
didn’t fit, Jim very obligingly adapted it to suit his defense.
He was scrupulous about things like that. He was quite con-
siderate. Certainly. He had his own neck to save.

Jim undertook to show that Frank had an engagement with
some woman at the pencil factory that Saturday morning.
There is no pretense that another woman is mixed up in the
case. No one would argue that he planned to meet and
assault this innocent little girl who was killed. 'Who but God
would know whether she was coming for her pay that Friday
afternoon or the next Saturday? Are we stark idiots? Can’t
we divine some things?

They’s got a girl named Ferguson, who says she went for
Mary Phagan’s pay on the Friday before she was killed, and
that Frank wouldn’t give it to her. It is the wildest theory
on earth, and it fits nothing. It is a strained conspiracy.
Frank, to show you I am correct, had nothing whatever to do
with paying off on Friday. Schiff did it all. And little Mag-
nolia Kennedy, Helen Ferguson’s best friend, says she was
with Helen when Helen went to draw her pay, and that Helen
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never said a word about Mary’s envelope. There’s your con-
spiracy, with Jim Conley’s story as its foundation. It’s too
thin. It’s preposterous.

Then my friend Hooper says Frank discharged Gantt be-
cause he saw Gantt talking to Mary Phagan. If you con-
viet men on such distorted evidence as this, why you’d be
hanging men perpetually. Gantt, in the first place, doesn’t
come into this case in any good light. It is ridiculously ab-
surd to bring his discharge into this plot of the defense.
‘Why, even Grace Hicks, who worked with Mary Phagan, and
who is a sister-in-law of Boots Rogers, says that Frank did
not know the little girl.

Hooper also says that bad things are going on in the pen-
cil factory, and that it is natural for men to cast about for
girls in such environments. We are not trying this case on
whether you or I or Frank had been perfect in the past. This
is a case of murder. Let him who is without sin cast the first
stone. I say this much, and that is that there has been as
little evidence of such conditions in this plant as any other
of its kind you can find in the city. They have produced
some, of course, but it is an easy matter to locate some ten
or twelve disgruntled ex-employees who are vengeful enough
to swear against their former superintendent, even though
they don’t know him execept by sight.

I want to ask this much: Could Frank have remained at
the head of this concern if he had been as loose morally as
the state has striven to show? If he had carried on with the
girls of the place as my friend alleged, wouldn’t the entire
working force have been demoralized, ruined? He may have
looked into this dressing room, as the little Jackson girl says,
but, if he did, it was done to see that the girls weren’t loiter-
ing. There were no lavatories, no toilets, no baths in these
dressing rooms. The girls only changed their top garments.
He wouldn’t have seen much if he had peered into the place.
You can go to Piedmont park any day.and see girls and -
women with a whole lot less on their persons. And to the
shows any night you can see the actresses with almost nothing
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on. Everything brought against Frank was some act he did
openly and in broad daylight, and an act against which no
kick was made.

The trouble with Hooper is that he sees a bear in every
bush. He sees a plot in this because Frank told Jim Conley
to come back Saturday morning. The office that day was
filled with persons throughout the day. How could he know
when Mary Phagan was coming or how many persons would
be in the place when she arrived?

This crime is the hideous act of a negro who would ravish
a ten-year-old girl the same as he would ravish a woman of
years. It isn’t a white man’s crime. It’s the crime of a
beast—a low, savage beast!

Now, back to the case. There is an explorer in the pencil
factory by the name of Barrett—I call him Christopher Co-
lumbus Barrett purely for his penchant for finding things.
Mr. Barrett discovered the blood spots in the place where
Chief Beavers, Chief Lanford and Mr. Black and Mr. Starnes
had searched on the Sunday of the discovery. They found
nothing of the sort. Barrett discovered the stains after he
had proclaimed to the whole second floor that he was going
to get the $4,000 reward if Mr. Frank was convicted. Now,
you talk about plants! If this doesn’t look mighty funny
that a man expecting a reward would find blood spots in a
place that has been scoured by detectives, I don’t know what
does. Four chips of this flooring were chiseled from this
flooring where these spots were found. The floor was an inch
deep in dirt and grease. Victims of accidents had passed by
the spot with bleeding fingers and hands. If a drop of blood
had ever fallen there, a chemist could find it four years later.
Their contention is that all the big spots were undiluted blood.
Yet, let’s see how much blood Dr. Claude Smith found on the
chips. Probably five corpuscles, that’s all, and that’s what
he testified here at the trial. My recollection is that one sin-
gle drop of blood contains 8,000 corpuscles. And, he found
these corpuscles on only one chip. I say that half of the
blood had been on the floor two or three years. The stain on
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all chips but one were not blood. Dorsey’s own doctors have
put him where he can’t wriggle—his own evidence hampers
him! They found blood spots on a certain spot and then had
Jim adapt his story accordingly. They had him put the find-
ing of the body near the blood spots, and had him drop it
right where the spots were found.

It stands to reason that if a girl had been wounded on the
lathing machine, there would have been blood in the vicinity
of the machine. Yet, there was no blood in that place, and
neither was there any where the body was said to have been
found by Conley. The case doesn’t fit. It’s flimsy. And,
this white machine oil that they’ve raised such a rumpus over.
It was put on the floor as a cheap, common plant to make it ap-
pear as though someone had put it there in an effort to hide the
blood spots. The two spots of blood and the strands of hair
are the only evidence that the prosecution has that the girl
was killed on the second floor.

Now, about these strands of hair. Barrett, the explorer,
says he found four or five strands on the lathing machine. I
don’t know whether he did or not. They’ve never been pro-
duced. I’ve never seen them. But, it’s probable, for just
beyond the lathing machine, right in the path of a draft that
blows in from the window, is a gas jet used by the girls in
curling and primping their.hair. It’s very probable that
strands of hair have been blown from this jet to the lathing
machine.

The detectives say that Frank is a crafty, cunning erimi-
nal, when deep down in their heart of hearts they know good
and well that their case is built against him purely because
he was honest enough to admit having seen her that day.
Had he been a criminal, he never would have told about see-
ing her and would have replaced her envelope in the desk,
saying she had never called for her pay.

I believe that a majority of women are good. The state
jumped on poor Daisy Hopkins. I don’t contend, now, mind
you, that she is a paragon of virtue. But there are men who
were put up by the state who are no better than she. For in-
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stance, this Dalton, who says openly that he went into the
basement with Daisy. I don’t believe he ever did, but, in
such a case, he slipped in. There are some fallen women who
can tell the truth. They have characteristics like all other
types. We put her on the stand to prove Dalton a liar, and
she did it. Now, gentlemen, don’t you think the prosecution
is hard pressed when they put up such a character as Dalton?
They say he has reformed. A man with thievery in his soul
never reforms. Drunkards do, and men with bad habits, but
thieves?t No. Would you convict a man like Frank on the
word of a perjurer like Dalton ?

Now, I'm coming back to Jim Conley. The whole case cen-
ters around him. Mr. Hooper argues well on that part. At
the outset of the case, the suspicion pointed to Frank merely
because he was the only man in the building. It never
cropped out for weeks that anyone else was on the first floor.
The detectives put their efforts on Frank because he admitted
having seen the girl. They have let their zeal run away with
them in this case, and it is tragic. They are proud whenever
they get a prisoner who will tell something. The humbler the
vietim the worse is the case. Such evidence comes with the
stamp of untruth on its face.

Jim Conley was telling his story to save his neck, and the
detectives were happy listeners. If there is one thing for
which a negro is capable it is for telling a story in detail. It
is the same with children. Both have vivid imaginations.
And a negro is also the best mimic in the world. He can
imitate anybody. Jim Conley, as he lay in his cell and read
the papers and talked with the detectives, conjured up his
wonderful story, and laid the crime on Frank, because the
detectives had laid it there and were helping him do the
same.

Now, Brother Hooper waves the bloody shirt in our face. It
was found, Monday or Tuesday, in Newt Lee’s house, while
Detectives Black and Scott were giving Cain to poor old man
Newt Lee. I don’t doubt for a minute that they knew it
was out there when they started out after it. I can’t say
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they planted it, but it does look suspicious. Don’t ask us
about a planted shirt. Ask Scott and Black.

The first thing that points to Conley’s guilt is his original
denial that he could writee. Why did he deny it? Whyt I
don’t suppose much was thought of it when Jim said he
couldn’t write, because there are plenty of negroes who are in
the same fix. But later, when they found he could, and
found that his script compared perfectly with the murder
notes, they went right on accusing Frank. Not in eriminal
annals was there a better chance to lay at the door of another
man a crime than Jim Conley had.

You see, there is a reason to all things. The detective de-
partment had many reasons to push the case against Frank.
He was a man of position and culture. They were afraid
that someone, unless they pushed the case to the jumping off
place, would accuse them of trying to shield him. They are
afraid of public and sentiment, and do not want to combat it,
80, in such cases, they invariably follow the line of least
resistance.

[Reading Conley’s statement, Mr. Arnold pointed out the use of
words, which he declared no negro would naturally have used. These
were long words with many syllables in them. They said that Conley
used so much detail in his statements that he could not have been
lying! He then read parts of statements which Conley had repudi-
ated as willful lies and pointed out the wealth of detail with which
they were filled. And yet they say he couldn’t fabricate so much
detail! Oh, he is smart! He then read the statement of May 24,
in which Conley admitted writing the notes. In this he shows three

different times at which Conley stated he wrote the notes, these
being early in the morning, at 12:04 and at 3 p. m.]

The statements were not genuinely Conley’s. Take the
word ‘‘negro.”’ The first word that a nigger learns to spell
correctly is negro, and he always takes particular pains to
spell it n-e-g-r-o. He knows how to spell it. Listen to the
statement. He says that at first he spelled the word ‘‘ne-
gros,”” but that Frank did not want the ‘‘s’’ on it and told
him to rub it out, which he did. Then he says that he wrote
the word over.

Look at the notes. He was treed about those notes, and he
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had to tell a lie and put upon someone the burden of instruct-
ing him to write them. The first statement about them was
8 blunt lie—a lie in its incipiency. He said he wrote the
notes on Friday. This was untrue, and unreasonable and
he saw it. Frank could not have known anything of an in-
tended murder on Friday from any viewpoint you might
take, and therefore he could not have made Conley write
them on Friday. .Ah, gentlemen of the jury, I tell you these
people had a great find when they got this admission from
Conley! If Conley had stayed over there in the Tower with
Uncle Wheeler Mangum he would have told the truth long
ago. There’s where he should have stayed, with Wheeler
Mangum.

My good friend, Dorsey, is all right. I like him. But he
should not have walked hand in glove with the detectives.
There’s where he went wrong. My good old friend, Charlie
Hill would not have done that. He would have let the nigger
stay in the jail with Uncle Wheeler. I like Dorsey. He sim-
ply made a mistake by joining in the hunt, in becoming a part
of the chase. The solicitor should be little short of as fair as
the judge himself. But he’s young and lacks the experience.
He will probably know better in the future. Dorsey did this:
He went to the judge and got the nigger moved from the jail
to the police station. The judge simply said, ¢ Whatever you
say is all right.”’

Now, I'm going to show you how John Black got the state-
ment of Conley changed. I am going to give you a demon-
stration. I have learned some things in this case about get-
ting evidence!

They say that Frank cut Conley loose and he decided to
tell the truth. Conley is a wretch with a long criminal ree-
ord. Gentlemen, how can they expect what he says to be
believed against the statement of Leo M. Frank? They say
Conley can’t lie about detail. Here are four pages, all of
which he himself admits are lies. They are about every
saloon on Peters street, saloons to which he went, his shoot-
ing craps, his buying beer and all the ways in which he spent
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a morning. There is detail enough, and he admits that they
are lies. Now, in his third statement, that of May 28, he
changes the time of writing the letters from Friday to Satur-
day. Here are two pages of what he said, all of which he
afterwards said were lies. He says that he made the state-
ment that he wrote the notes on Friday in order to divert sus-
picion from his being connected with the murder which hap-
pened on Saturday. He also says that this is his final and
true statement. God only knows how many statements he
will make. He said he made the statement voluntarily and
truthfully without promise of reward, and that he is telling
the truth and the whole truth. He said in his statement that
he never went to the building on Saturday. Yet we know
that he was lurking in the building all the morning on the day
of the murder. We know that he watched every girl that
walked into that building so closely that he could tell you the
spots on their dresses. We know that he was drunk, or had
enough liquor in him to fire his blood.

I know why he wouldn’t admit being in that building on
Saturday. He had guilt on his soul, and he didn’t want it
to be known that he was here on Saturday. That’s why!

‘When they pinned him down, what did he do? He says
that he was watching for Frank. My God, wasn’t he a watch-
man! He said that he heard Frank and Mary Phagan walk-
ing upstairs, and that he heard Mary Phagan seream, and that
immediately after hearing the scream he let Monteen Stover
into the building.

Why, they even have him saying that he watched for
Frank, when another concern was using the very floor space
in which Frank’s office was located, and you know they
wouldn’t submit to anything like that. Look again! He says
that Mr. Frank said, ‘‘Jim, can you write?’’> What a lie! He
admitted that he had been writing for Frank for two years.
It’s awful to have to argue about a thing like this, gentlemen!
You will remember Hooper said, ‘‘How foolish of Conley to
write these notes!’”” How much more foolish, I say, of Frank
to do it!
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I don’t think that Newt killed the girl, but I believe he dis-
covered the body some time before he mnotified the police.
Newt’s a good nigge>.

Scott said that it took Conley six minutes to write a part
of one note. Conley said that he wrote the notes three times.

They say that nigger couldn’t lie. Gentlemen, if there is
any one thing that nigger can do, it is to lie. As my good old
friend, Charlie Hill, would say, ‘‘Put him in a hopper and
he’ll drip lye!”’

He was trying to prove an alibi for himself when he said
that he was not in the factory on Saturday and told all the
things that he did elsewhere on that day. But we know that
the wretch was lurking in the factory all of Saturday morn-
ing. Further, he swore that while he was in Frank’s office he
heard someone approaching, and Mr. Frank cried out, ‘‘Gee!
Here come Corinthia Hall and Emma Clarke!’’ and that
Frank shut him up in a wardrobe until they left. According
to Conley, they came into the factory between 12 and 1
o’clock, when as a matter of fact, we know that they came be-
tween 11 and 12. And as for his being able to fabricate the
details of his statement—why, he knew every inch of that
building from top to bottom! Hadn’t he been sweeping and
cleaning it for a long time? With this knowledge of the build-
ing, he naturally had no trouble in his pantomime after he
had formed his story. The miserable wretch has Frank hid-
ing him in the wardrobe when Emma Clarke came in after the
murder, when it has been proved that she came there and left
before Mary Phagan ever entered the building on that day.

They saw where they were wrong in that statement, and
they made Conley change it on the stand. They made him
say, ‘‘I thought it was them.’”” They knew that that story
wouldn’t fit.

Do you remember, how eagerly Conley took the papers from
the girls at the factory? And do you remember how for four
or five days the papers were full of the fact that Frank’s
home was in Brooklyn, and that his relatives were reported
to be wealthy? Conley didn’t have to go far to get material
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for that statement he put in Frank’s mouth. It so happened,
though, that Frank really did not have rich relatives in
Brooklyn. His mother testified that his father was in ill
health, and had but moderate means and that his sister worked
in New York for her living.

Gentlemen, am I living or dreaming, that I have to argue
such points as these? This is what you’ve got to do: You’ve
got to swallow every word that Conley has said—feathers and
all, or you’ve got to believe none of it. How are you going
to pick out of such a pack of lies as these what you will believe
and what you will not? Yet, this is what the prosecution has
based the case upon. If this fails, all fails.

And do you remember about the watch, where Conley said
that Frank asked him, ‘“Why do you want to buy a watch for
your wife? My big, fat wife wanted me to buy her an auto-
mobile, but I wouldn’t do it!’”’ Do you believe that, gentle-
men of the jury?

I tell you that they have mistreated this poor woman ter-
ribly. They have insinuated that she would not come to the
tower to see Frank—had deserted him. When we know that
she stayed away from the jail at Frank’s own request because
he did not want to submit her to the humiliation of seeing him
locked up and to the vulgar gaze of the morbid and to the
cameras of the newspaper men. The most awful thing in the
whole case is the way this family has been mistreated! The
way they invaded Frank’s home and manipulated his ser-
vants. I deny that the people who did this are representative
of the 175,000 people of Fulton county! We are a fair peo-
ple, and we are a chivalrous people. Such acts as these are
not in our natures.

Conley next changes the time of the writing of the notes to
Saturday, but denies knowledge of the murder. That, of -
course, did not satisfy these gentlemen, and they went back
to him. They knew he was dodging incrimination. So they
had him to change the statement again. Scott and other de-
tectives spent six hours at the time with Conley on occasions,
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and used profanity and worried him to get a confession.
Hooper thinks that we have to break down Conley’s testimony
on the stand, but there is no such ruling. You can’t tell when
to believe him, he has lied so mueh. Scott says the detectives
went over the testimony with Dorsey. There is where my
friend got into it. They grilled Conley for six hours, trying
to impress on him the fact that Frank would not have written
the notes on Friday. They wanted another statement. He
insisted that he had no other statement to make, but he did
change the time of the writing of the notes from Friday to
Saturday. This shows, gentlemen, as clearly as anything can
show, how they got Conley’s statements. In the statement of
May 29, they had nothing from Jim Conley about his knowl-
edge of the killing of the little girl, and the negro merely said
that Frank had told him something about the girl having
received a fall and about his helping Frank to hide the body.

Oh, Conley, we are going to have you tell enough to have
you conviet Frank and yet keep yourself clear. That’s a
smart negro, that Conley. And you notice how the state
bragged on him because he stood up under the cross-examina-
tion of Colonel Rosser. Well, that negro’s been well versed in
law. Scott and Black and Starnes drilled him; they gave him
the broad hints.

We came here to go to trial, and knew nothing of the
negro’s claim to seeing the cord around the little girl’s neck,
or of his claim of seeing Lemmie Quinn go into the factory,
or of a score of other things. Yet, Conley was then telling the
truth, he said, and he had thrown Frank aside. Oh, he wasno
longer shielding Frank, and yet he didn’t tell it all when he
said he was telling the whole truth. Well, Conley had a reve-
lation, you know. My friend Dorsey visited with him seven
times. And my friend, Jim Starnes, and my Irish friend,
Patrick Campbell, they visited him, and on each visit Conley
saw new light. Well, I guess they showed him things and
other things. Does Jim tell a thing because it’s the truth,
gentlemen of the jury, or because it fits into something that
another witness has told? Scott says they told him things
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that fitted. And Conley changed things every time he had
a visit from Dorsey and the detectives. Are you going to
hang a man on that? Gentlemen, it’s foolish for me to have
to argue such a thing.

The man that wrote those murder notes is the man who
killed that girl. Prove that man was there and that he wrote
the notes and you know who killed the girl. Well, Conley
acknowledges he wrote the notes and witnesses have proved
he was there and he admits that, too. That negro was in the
building near the elevator shaft; it took but two steps for
him to grab that little girl’s mesh bag. She probably held on
to it and struggled with him. A moment later he had struck
her in the eye and she had fallen. It is the work of a moment
for Conley to throw her down the elevator shaft.

Isn’t it more probable that the story I have outlined is true
than the one that Conley tells on Frank? Suppose Conley
were now under indictment and Frank out, how long would
such a story against Frank stand the pressure?

In the statement of May 29 there are any number of things
that are not told of which later were told on the stand. In the
May 29 statement Conley never told of seeing Mary Phagan
enter; he never told of seeing Monteen Stover enter, nor of
seeing Lemmie Quinn enter ; now he tells of having seen all of
them enter. Don’t you see how they just made it to fit wit-
nesses and what the witnesses would swear? It was, ‘‘Here,
Conley, swear that Quinn came up, swear that the dead girl
came up, and swear that Miss Stover came up; they all did,
and it’s true, swear to it!”’ And Conley would say, ‘‘ All right,
boss, Ah reckon they did.”” And it was ‘“Conley, how did you
fail to hear that girl go into the metal room ¢ We know she went
there, because by our blood and hair we have proved she was
killed there,’’ and the poor negro thought a minute, and then
he said, ‘‘Yes, boss, I heard her go in.”’ The state’s repre-
sentatives had put it into the negro’s head to swear he heard
Frank go in with her, and that he heard Frank come tiptoe-
ing out later, and that by that method they made Conley
swear that Frank was a moral pervert. Now, I don’t know
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that they told Conley to swear to this and to swear to that,
but they made the suggestions, and Conley knew whom he
had to please. He knew that when he pleased the detectives
that the rope knot around his neck grew looser. In the same
way they made Conley swear about Dalton, and in the same
way about Daisy Hopkins. They didn’t ask him about the
mesh bag. They forgot that until Conley got on the stand.
That mesh bag and that pay envelope furnish the true motive
for this erime, too, and if the girl was ravished, Conley did it
after he had robbed her and thrown her body into the base-
ment. Well, they got Conley on the stand, and my friend
Dorsey here asked Conley about the mesh bag, and he said,

yes, Frank had put it in his safe. That was the crowning lie
of all!

Well, they’ve gone on this way, adding one thing and an-
other, thing. They wouldn’t let Conley out of jail; they had
their own reasons for that, and yet I never heard that old
man over there (pointing to the sheriff) called dishonest. He
runs his jail in a way to protect the innocent and not to con-
viet them in this jail.

Gentlemen, right here a little girl was murdered, and it'’s
a terrible crime. The Phagan tragedy, the crime that stirred
Atlanta as none other ever did.

We have already got in court the man who wrote those
notes, and the man who by his own confession was there; the
man who robbed her, and, gentlemen, why go further in seek-
ing the murderer than the black brute who sat there by the
elevator shaft? The man who sat by that elevator shaft is the
man who committed the crime. He was full of passion and
lust; he had drunk of mean whiskey, and he wanted money
at first to buy more whiskey.

[Mr. Arnold asked the sheriff to unwrap a chart which had pre-
viously been brought into ecourt. It proved to be a chronological
chart of Frank’s alleged movements on Saturday, April 26, the day
of the erime, and Mr. Arnold announced to the jury that he would
prove by the ehart that it was a physical impossibility for Frank
to have committed the crime.]
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Every word on that chart is taken from the evidence, and
it will show you that Frank did not have time to commit the
crime charged to him. The state has wriggled a lot in this
affair; they put up little George Epps, and he swore that he
and Mary Phagan got to town about seven after twelve, and
then they used other witnesses, and my friend Dorsey tried
to boot the Epps boy’s evidence aside as though it were
nothing. The two street car men, Hollis and Mathews, say
that Mary Phagan got to Forsyth and Marietta at five or six
minutes after twelve, and they stuck to it, despite every
attempt to bulldoze them, and then Mathews, who rode on
the car to Whitehall and Mitchell, says that Mary Phagan
rode around with him to Broad and Hunter streets before she
got off.

‘Well, the state put up McCoy, the man who never got his
watch out of soak until about the time he was called as a wit-
ness, and they had him swear that he looked at his watch at
‘Walton and Forsyth (and he never had any watch), and it
was 12 o’clock exactly, and then he walked down the street and
saw Mary Phagan on her way to the factory. Now, I don’t
believe McCoy ever saw Mary Phagan. Epps may have seen
her, but the State apparently calls him a liar, when they intro-
duce other testimony to show a change of time to what he
swore to. It’s certain those two street car men who knew the
girl, saw her, but the state comes in with the watchless McCoy
and Kendley, the Jew-hater, and try to advance new theories
about the time and different ones from what their own wit-
ness had sworn to. 'Well, we have enough to prove the time,
all right; we have the street car schedule, the statement of
Hollis and Mathews and of George Epps, the state’s own
witness,

The next thing is, how long did it take Conley to go through
with what he claims happened from the time he went into
Frank’s office and was told to get the body until he left the
factory. According to Conley’s own statement, he started at
four minutes to 1 o’clock and got through at 1:30 o’clock,
making 34 minutes in all.
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Harlee Branch says that he was there when the detectives
made Conley go through with what he claimed took place, and
that he started then at 12:17, and by Mr. Branch’s figures, it
took Conley 50 minutes to complete the motions. Well, the
state has attacked nearly everybody we have brought into this
case, but they didn’t attack Dr. William Owen, and he showed
by his experiments that Conley could not have gone through
those motions in 34 minutes.

Jim Conley declared that he started at 4 minutes to 1
o’clock to get the body, and that he and Frank left at 1:30.
If we ever pinned the negro down to anything, we did to that,
and we have shown that he could not have done all that in
34 minutes. '

Away with your filth and your dirty, shameful evidence of
perversion ; your low street gossip, and come back to the
time—the time-element in the case.

Now, I don’t believe the little Stover girl ever went into
the inner office. She was a sweet, innocent, timid little girl,
and she just peeped into the office from the outer one, and if
Frank was in there, the safe door hid him from her view, or
if he was not there, he might have stepped out for just a
moment.

Oh, my friend, Dorsey, he stops clocks and he changes
schedules, and he even changes a man’s whole physical
make-up, and he’s almost changed the course of time in an
effort to get Frank convieted.

Oh, I hate to think of litfle Mary Phagan in this. I hate
to think that such a sweet, pure, good little girl as she was,
with never a breath of anything wrong whispered against her,
should have her memory polluted with such rotten evidence
against an innocent man. Well, Mary Phagan entered the
factory at approximately 12 minutes after 12, and did you
ever stop to think that it was Frank who told them that the
girl entered the office when she entered it? If he had killed
her he would have just slipped her pay envelope back in the
safe and declared that he never saw her that day at all, and
then no one could have ever explained how she got into that
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basement. But Frank couldn’t know that there was hatred
enough left in this country against his race to bring such a
hideous charge against him. Well, the little girl entered, and
she got her pay and asked about the metal and then she left,
but, there was a black spider waiting down there near the
elevator shaft, a great passionate, lustful animal, full of mean
whiskey and wanting money with which to buy more whiskey.
He was as full of vile lust as he was of the passion for more
whiskey, and the negro (and there are a thousand of them in
Atlanta who would assault a white woman if they had the
chance and knew they wouldn’t get caught) robbed her and
struck her and threw her body down the shaft, and later he
carried it back, and maybe, if she was alive, when he came
back, he committed a worse crime, and then he put the cord
around her neck and left the body there.

Do you suppose Frank would have gone out at 1:20 o’clock
and left that body in the basement and those two men, White
and Denham, at work upstairs? Do you suppose an intelligent
man like Frank would have risked running that elevator, like
Conley says he did, with the rest of the machinery of the fae-
tory shut off and nothing to prevent those men up there hear-
ing him?

‘Well, Frank says he left the factory at 1 o’clock, and Con-
ley says he left there at 1:30. Now, there’s a little girl, who
tried the week before to get a job as stenographer in Frank’s
office, who was standing at Whitehall and Alabama streets,
and saw Frank at ten minutes after 1. Did she lie? Well,
Dorsey didn’t try to show it, and according to Dorsey, every-
body lied except Conley and Dalton and Albert McKnight.
This little girl says she knows it was Frank, because Professor
Briscoe had introduced her to him the week before, and she
knows the time of day because she had looked at a clock, as she
had an engagement to meet another little girl. That stamps
your Conley story a lie blacker than hell! Then, Mrs. Levy,
she’s a Jew, but she’s telling the truth; she was looking for
her son to come home, and she saw Frank get off the car at
his home corner, and she looked at her clock and saw it was
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1:20. Then, Mrs. Selig and Mr. Selig swore on the stand that
they knew he came in at 1:20.

Oh, of course, Dorsey says they are Frank’s parents and
wretched liars when they say they saw him come in at 1:20.
There’s no one in this case that can tell the truth but Conley,
Dalton and Albert McKnight. They are the lowest dregs and
jail-birds, and all that, but they are the only ones who know
how to tell the truth! Well, now Albert says he was there at
the Selig home when Frank came in; of course he is lying,
for his wife and the Seligs prove that, but he’s the state’s
witness and he says Frank got there at 1:30, and thus he
brands Conley’s story about Frank’s leaving the factory at
1:30 a lie. 'Well, along the same lines, Albert says Frank
didn’t eat and that he was nervous, and Albert says he
learned all this by looking into a mirror in the dining room,
and seeing Frank’s reflection. Then Albert caps the climax
to his series of lies by having Frank board the car for town
at Pulliam street and Glenn.

Now as to the affidavit signed by Minola MeKnight, the cook
for Mr. and Mrs. Emil Selig. How would you feel, gentlemen of
the jury, if your cook, who had done no wrong and for whom
no warrant had been issued, and from whom the solicitor had
already got a statement, was to be locked up? Well, they got
that wretched husband of Minola’s by means of Craven and
Pickett, two men seeking a reward, and then they got Minola,
and they said to her, ‘‘Oh, Minola, why don’t you tell the
truth like Albert’s telling it?”’

They had no warrant when they locked this woman up.
Starnes was guilty of a erime when he locked that woman
up without 8 warrant, and Dorsey was, too, if he had
anything to do with it. Now, George Gordon, Minola’s law-
yer, says that he asked Dorsey about getting the woman out,
and Dorsey replied, ‘‘I’m afraid to give my consent to turn-
ing her loose; I might get in bad with the detective depart-
ment.’”” That’s the way you men got evidence, was it?

Miss Rebecca Carson, a forewoman of the National Pencil
factory, swore Frank had a good character. The state had
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introduced witnesses who swore that the woman and Frank
had gone into the woman’s dressing room when no one was
around. I brand it a culmination of all lies when this woman
was attacked. Frank had declared her to be a perfect lady
with no shadow of suspicion. against her.

Well, Frank went on back to the factory that afternoon
when he had eaten his lunch, and he started in and made out
the financial sheet. I don’t reckon he eould have done that if
he had just committed a murder, particularly when the state
says he was 80 nervous the next morning that he shook and
trembled.

Then, the state says Frank wouldn’t look at the corpse. But
who said he didn’t? Nobody. Why, Gheesling and Black
didn’t swear to that.

Now, gentlemen, I’ve about finished this chapter, and I
know it’s been long and hard on you and I know it’s been
hard on me, too; I’'m almost broken down, but it means a lot
to that man over there. It means a lot to him, and don’t for-
get that. This case has been made up of just two things—
prejudice and perjury. I’ve never seen such malice, such per-
sonal hatred in all my life, and I don’t think anyone ever hes.
The crime itself is dreadful, too horrible to talk about, and
God grant that the murderer may be found out, and I think
he has. I think we can point to Jim Conley and say there is
the man,

But, above all, gentlemen, let’s follow the law in this mat-
ter. In circumstantial cases you can’t convict a man as long
as there’s any other possible theory for the crime of which
he is accused, and you can’t find Frank guilty if there’s a
chance that Conley is the murderer. The state has nothing
on which to base their case but Conley, and we’ve shown Con-
ley a liar. Write your verdict of not guilty and your con-
sciences will give your approval.

MR. ROSSER, FOR THE ngsom. August 29.

Mr. Rosser: Gentlemen of the jury. All things come to
an end. With the end of this case has almost come the end
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of the speakers, and but for the masterly effort of my brother,
Arnold, I almost wish it had ended with no speaking. My
condition is such that I can say but little; my voice is husky
and my throat almost gone. But for my interest in this case
and my profound conviction of the innocence of this man, I
would not undertake to speak at all.

I want to repeat what my friend, Arnold, said so simply.
He said this jury is no mob. The attitude of the juror’s mind
is not that of the mind of the man who carelessly walks the
streets. My friend, Hooper, must have brought that doetrine
with.him when he came to Atlanta. We walk the street care-
lessly and we meet our friends and do not recognize them; we
are too much absorbed in our own interests. Our minds wan-
der in flights of fancy or in fits of reverence; we may mean
no harm to ourselves, nor to our friends, but we are careless.
No oath binds us when we walk the streets.

Men, you are different; you are set aside; you ceased when
you took your juror’s oath to be one of the rollicking men
of the streets; you were purged by your oath. In old pagan
Rome the women laughed and chattered on the streets as they
went to and fro, but there were a few—the Vestal Virgins—
they cared not for the gladiatorial games, nor the strife of
the day. So it is with you men, set apart; you eare not for
the chatter and laughter of the rabble; you are unprejudiced
and it is your duty to pass on a man'’s life with no passion and
no cruelty, but as men purged by an oath from the careless
people of the streets. You are to decide from the evidence,
with no fear of a hostile mob and no thought of favor to any-
one.
‘What suggestion comes into a man’s mind when he thinks
of a crime like this? And what crime could be more horrible
than this one?f What punishment too great for the brute in
human form who committed it and who excited this commu-
nity to a high pitch? .

Since 1908 the National Pencil factory has employed hun-
dreds of girls and women, and also of men, and not all of the
girls and women, not all of the men have been perfect, but
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you can find good men and women in all strata of life, and
yet the detectives, working with microscopes and with the aid
of my friend, Dorsey, excited almost beyond peradventure,
found only two to swear against Frank. They found Dalton
and they found Conley. Well, I'll take up Conley at a more
fitting time, but Dalton, who is Dalton? God Almighty writes
on a man’s face and he don’t always write a pretty hand, but
he writes a legible one. When you see Dalton you put your
hand on your pocketbook.

‘When Dalton took the stand Mr. Arnold and I had never
had the pleasure of seeing his sweet countenance before, but
Mr. Arnold leaned over and whispered in my ear, ‘‘There’s
a thief if there ever was one.”” I smelt about him the odor of
the chaingang, and I began to feel him out. I asked him if
he had ever been away from home for any length of time, and
he knew at once what I meant and he began to dodge and to
wriggle, and before he left the stand I was sure he was a thief.

Dalton was on, three times in Walton county and then in
another county where he probably went to escape further
trouble in Walton, he got into trouble again. It wasn’t just
the going wrong of a young man who falls once and tries to
get over it, but it was the steady thievery of a man at heart a
thief. Of course, Dalton comes here to Atlanta and reforms.
Yes, he joined a Godly congregation and persuaded them that
he had quit his evil ways. That’s an old trick of thieves and
they use it to help their trade along.

I believe in the divine power of regeneration; I believe that
you can reform, that there’s always time to turn back and do
right, but there’s one kind of man whom I don’t believe can
ever reform. Once a thief, always a thief.

Our Master knew it. He recognized the qualities of a thief.
You remember when they crucified Him and He hung on the
cross there on the hill. Well, He had a thief hanging beside
Him, and He said to that thief, ‘‘This day thou shalt be with
Me in Paradise.”’ He didn’t dare say tomorrow. He knew
He’d better say today, because by tomorrow that thief would
be stealing again in Jerusalem. Dalton disgraced the name
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of his race, and he was a thief and worse, if there can be, and
yet he joined the church. He joined the church and he’s now
& decent, believable man. Well, you remember how brazenly
he sat here on the stand and bragged of his ‘‘peach,’’ how in-
decently he bragged of his fall; how he gloated over his vice.
He was asked if he ever went to that miserable, dirty factory
basement with a woman for immoral purposes, and he was
proud to say that he had.

Gentlemen, it was the first time Dalton had ever been in the
limelight; it was the first time decent, respectable white men
and women had ever listened to him with respect, let alone
attention.

‘When he was asked about that, if he was gnuilty, if he had
fallen, he might have declined to answer, he might have hung
his head in shame, as any decent, respectable man would have
done, but instead, he bragged and boasted of it.

‘When Conley was asked what sort of a woman Frank had,
he brazenly and braggingly said he did not know, that he him-
self had such a peach there that he could not take his eyes
off her to look at Frank’s woman. Well, you have seen Dal-
ton’s peach; you all have seen Daisy.

Conley tells a different story. He says Frank took the
peach (that lemon) for himself and that Dalton had to get
him another woman.

I’'m not saying that we are all free of passion, that we are
all moral and perfect, but at least the decent man don’t brag
of having a peach. Well, if you believe Dalton’s story, and
let’s presume it true now. If you believe it he went into that
scuttle hole there at the factory with Daisy. Dalton took that
woman into the factory, into a dirty, nasty, fetid hole where
the slime oozed and where no decent dog or cat would go, and
there he satisfied his passion. That’s what he told us. Well,
Dalton told us he went there about 2 o’clock one Saturday
afternoon last year, and of course, at that time the Clarke
Wooden Ware company occupied the lower floor and used the
same entrance that the National Pencil Company did, and
Frank was at lunch and knew nothing of Dalton’s visit. Of
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course, Dalton left an oozy trail behind him; wherever he
went he did that. You can still feel it in this court room. Of
course, too, Dalton may have gone into the pencil factory that
day and left his oozy, slimy trail there, but otherwise there’s
nothing against the factory, and you know there’s not, for
our great quartet—Starnes and Campbell and Black (oh, how
I love Black; I always want to put my arms around him when-
ever I think of him), and Secott, for he was with that crowd;
they tried their very best to find something that would show
that factory up as a vile hole.

Well, there’s another reason that proves conclusively that
it was not the assignation place Dalton and Conley name it.
It has always been wrong for men and women to commit for-
nication and adultery, but it’s always been done and the
world, as long as it was done decently and quietly and not
bragged about and blazoned forth in public places, has rather
allowed it to go unchecked, but it’s not so now.

You know, I know the working people of this state and this
city. I’ve always worked with my head and it’s never been
my good fortune to be one of the working people, but there
are no silken ladies in my ancestry, nor are there any dudish
men. I know the working men and the working women, be-
cause that blood runs in my veins, and if any man in Atlanta
knows them I do, and I tell you that there are no 100 work-
ing girls and women in Atlanta who could be got together by
raking with a fine-tooth comb who’d stay there at that fae-
tory with conditions as bad as they have been painted, and
there are no 100 working men here 8o thin blooded as to allow
such conditions there.

Frank’s statement to the jury, it was Frank’s handiwork
only, and neither he nor Mr. Arnold knew what Frank was
going to say when he got on the stand. Look at the statement
this man made to you, and it was his statement, not mine. I
can prove that by the simple reason that I haven’t got brains
enough to have made it up, and Mr. Arnold (though he’s got
far more brains than I), he could not have made it. Mr. Ar-
nold might have given it the same weight and thickness, but
not the living ring of truth.
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Now, another thing. We didn’t have to put Frank’s char
acter up. If we hadn’t the judge would have told you Frank
must be presumed to have a good character, and that you did
not have the right to ask that question about him, but we
thought you were, and we put it up and see what a character
the man has. There’s not a man in the sound of my voice who
eould prove a better character. Of course, I mean from the
eredible evidence, not that stuff of Conley’s and Dalton’s.
But you say, some people, some former employes swore he had
a bad character. You know that when you want to, you can
always get someone to swear against anybody’s character.
Put me in his place and let my friend, Arnold, be foolish
enough to put my character up and there’d be plenty of thosa
I have maybe hurt or offended as I have gone through life,
would swear it was wrong, and I believe I’ve got an ordinarily
good character. Why, you could bring twenty men here in
Fulton county to swear that Judge Roan, there on the bench,
has a bad character. You know that he’s had to judge men
and sometimes to be what they thought was severe on them,
and he’s naturally made men hate him and they’d gladly
come and swear his character away. But if the men and
women who live near him, the good and decent men and
women, who lived near him and knew, came up and said his
character was good, you’d believe them, wouldn’t you?

Well, gentlemen, the older I get the gentler I get and I
wouldn’t think or say anything wrong about those mislead-
ing little girls who swore Frank was a bad man. I guess they
thought they were telling the truth. Well, did Miss Maggie
Griffin really think Frank was a vicious man and yet work
there three years with him? Don’t you think she heard
things against him after the erime was committed and that
when she got up here and looked through the heated atmos-
phere of this trial, she did not see the real trutht And Miss
Maggie Griffin, she was there two months. I wonder what she
eould know about Frank in that time. There was Mrs. Don-
egan and Miss Johnson and another girl there about two
months, and Nellie Potts, who never worked there at all, and
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Mary Wallace, there three days, and Estelle Wallace, there
a week and Carrie Smith, who like Miss Cato, worked there
three years. These are the only ones in the hundreds who
have worked there since 1908 who will say that Frank has a
bad character. Why, you could find more people to say that
the Bishop of Atlanta, I believe, had a bad character, than
have been brought against Frank.

You noticed they were not able to get any men to come
from the factory and swear against Frank. Men are harder
to wheedle than are little girls. Does anybody doubt that if
that factory had been the bed of vice that they call it, that
the long-legged Gantt would have kmow of it?t They had
Gantt on the stand twice, and, well, you know Gantt was dis-
charged from the factory, of course you weren’t told why in
plain words, but you all know why. Well, Frank is not liked
by Gantt and Gantt would have loved to tell something against
his former employer, but he couldn’t.

If they have any further suspicions against this man, they
haven’t given them, either because they are afraid or are un-
able to prove their suspicions, if they have such suspicions,
though, and are doing you a worse injustice.

What are these suspicions that they have advanced thus
far? First, Miss Robinson is said to have said that she saw
Frank teaching Mary Phagan how to work. Dorsey reached
for it on the instant, scenting something improper as is quite
characteristic of him., But Miss Robinson denies it. There’s
nothing in it, absolutely nothing. Then they say he called
her Mary. Well, what about itt What if he did? We all
have bad memories. If you met me on the street six months
ago, can you recall right now whether you called me Luther
or Rosser? The next is Willie Turner—poor little Willic!
I have nohing against Willie. He seems to be a right clever
sort of a boy. But just think of the methods the detectives
used against him—think of the way they handled him, and
think of the way Dorsey treated him on the witness stand.
He says—Willie does—that he saw Frank talking to Mary
Phagan in the metal room. What does it show if he did see
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such a scene? I can’t see for the life of me where it indicates
any sign of lascivious lust. Does what Willie Turner saw,
taking for granted he saw it, show that Frank was planning
to ruin little Mary Phagan? Does it uphold this plot my
friend Hooper had so much to say about? Even with that—
considering Willie Turner did see such a thing, there’s one
fact that takes the sting out of it. He saw it in broad day-
light. Frank was with the little girl right in front of Lem-
mie Quinn’s office in an open factory where there were a lot
of people and where the girls were quitting their work and
getting ready to go home to dinner. It wasn’t so, though, and
Frank never made any improper advances to this little girl.
Let me tell you why., Mary Phagan was a good girl, as pure
as God makes them and as innocent. She was all that, and
more. But, she would have known a lascivious advance or
an ogling eye the minute she saw it, and the minute this man
made any sort of a move to her, she would have fled instantly
to home to tell this good father and mother of hers.

Then next, they bring Dewey Hewell, who says she saw
Frank with his hand on Mary’s shoulder. That’s all right,
but there is Grace Hix and Helen Ferguson and Magnolia
Kennedy who contradict her and say Frank never knew Mary
Phagan. You can say all you please about such as that, but
there is one fact that stands out indisputable. If that little
girl had ever received mistreatment at the pencil factory, no
deer would have bounded more quickly from the brush at the
bay of dogs than she would have fled home to tell her father
and mother. .

Now, my friend from the Wiregrass says Gantt was a vie-
tim of his ‘‘plot’’ by Frank against Mary Phagan. I don’t
doubt that this ‘‘plot’’ has been framed in the hearing of
every detective in the sound of my voice. Hooper says Frank
plotted to get the girl there on the Saturday she was killed—
says he plotted with Jim Conley. Jim says Frank told him at
four o’clock Friday afternoon to return on the next morning.
How could Frank have known she was ecoming back Saturday.
He couldn’t have known. He’s no seer, no mind-reader, al-
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though he’s a mighty bright man. It is true that some of
the pay envelopes were left over on Friday, but he didn’t
know whose they were. Helen Ferguson says that on Friday
she asked for Mary Phagan’s pay and that Frank refused
to give it to her, saying Mary would come next day and get it
herself. Magnolia Kennedy swears to the contrary. You
have one or the other to believe. Consider, though, that this
be true! How would Frank know who would be in the fac-
tory when Mary Phagan came? How did he know she was
coming Saturday? Some envelopes went over to Monday and
Tuesday. How would he know whether she would come on
Saturday or either of these latter days?

Now, what else have they put up against this man? They
say he was nervous. We admit he was. Black says it, Dar-
ley says it, Sig. Montag says it—others say it! The handome
Mr. Darley was nervous and our friend Schiff was nervous.
‘Why not hang them if you’re hanging men for nervousness!
Isaac Haas—old man Isaac—openly admits he was nervous.
The girls—why don’t you hang them, these sweet little girls
in the factory—all of whom were 80 nervous they couldn’t
work on the following day?

If you had seen this little child, crushed, mangled, muti- -
lated, with the sawdust crumbled in her eyes and her tongue
protruding; staring up from that stinking, smelling base-
ment, you’d have been nervous, too, every mother’s son of
you. Gentlemen, I don’t profess to be chicken-hearted. I
can see grown men hurt and suffering and I can stand a lot
of things without growing hysterical, but I never walked
along the street and heard the pitiful cry of a girl or woman
without becoming mnervous. God grant I will always be so.
Frank looked at the mangled form and crushed virginity of
Mary Phagan and his nerves fluttered. Hang him! Hang
him!

Another suspicious circumstance. He didn’t wake up
when they telephoned him that morning the body was found.
That might depend on what he ate that night; it might de-
pend on a lot of other things. Some of us wake with the
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birds, while others slumber even through the tempting call
of the breakfast bell. Would you hang us for that!

Then, they say he hired a lawyer, and they call it suspi-
cious—mighty suspicious. They wouldn’t have kicked if he
had hired Rube Arnold, because Rube has a good character.
But they hired me and they kicked and yelled ‘‘suspicious’’
8o loudly you could hear it all the way from here to Jesup’s
cut. I don’t know that I had ever met Frank before that
morning, but I had represented the pencil factory previously.
And as to their employing me, it’s this way:

There’s no telling what was floating around in John Black’s
head that morning. They sent men after Frank and there
was no telling what was likely to happen to him. They were
forced to do something in his own defense. And, as a result,
the state’s worst suspicion is the fact that they employed me
and Herbert Haas. Now, gentlemen, let’s see what there is
in it; I have told you that twice on that Sunday he had been
to police headquarters without counsel, without friends. The
next day they adopted new methods of getting him there
and sent two detectives for him. Black had said he had been
watching Frank, and woe to him who is haunted by the
eagle eye of dear old John. They took him to police station
Monday—took him I say. The police idea was to show their
fangs. He was under arrest, that’s an undisputed fact. They
had him at police station, Lanford, in his wonted dignity, sit-
ting around doing nothing, letting Frank soak. Beavers, the
handsome one, was doing the same. Frank didn’t call for
friends or lawyer. He didn’t eall for anything. If he had
known what he was up against, though, in this police depart-
ment of ours, he’d probably have called for two lawyers—or
even more. But old man Sig Montag, who has been here a
long time, knew this old police crowd and he kmew their
tactics. He was well on to their curves. He knew what danger
there was to Frank. He called up Haas. Haas didn’t want to
come to police station—he haa a good reason. Sig went to
police station and was refused permission to see Frank. Now,
I want you to get that in your mind. A citizen—not under
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arrest, as they say—held without the privilege of seeing
friends, relatives or counsel. It was a deplorable state of
affairs. 'What happened?

Haas went to the phone and called an older and more ex-
perienced head to battle with this police iniquity; Why
shouldn’t he? Dorsey sees in this harmless message a chance.
He snaps at it like a snake. Dorsey is a good man—in his
way. He'll be a better man, though, when he gets older and
loses some of his present spirit and venom. There are things
he has done in this trial that will never be done again. Gen
tlemen, T assure you of that.

Did Frank do anything else suspicious? Yes! Two others,
according to Hooper from the Wiregrass. One of which was
the employment of a detective agency to ferret out this hor-
rible murder that had been committed in his factory building.
‘Why? Under what circumstances? 1’11 tell you. Frank had
been to the police station and had given his statement. Haas
was the man who telephoned me and who employed me—not
Frank. I went to police headquarters and was very much un-
welecomed. There was a frigid atmosphere as I walked in. I
saw Frank for the first time in my life. I said: ‘‘What’s the
matter, boys?’’ Somebody answered that Mr. Frank was
under arrest. Black was there, Lanford was there. Neither
took the pains to deny that he was under arrest. Somebody
said they wanted Mr. Frank to make a statement, and I ad-
vised him to go ahead and make it. When he went into the
office, I followed. They said: ‘‘We don’t want you.”’ I re-
plied that whether they wanted me or not, I was coming, any-
how. I had a good reason, too, for coming. I wanted to
hear what he said so they ecouldn’t distort his words. While
we were in the room a peculiar thing happened. Frank ex-
posed his person. There were no marks. I said that it was
preposterous to thing that a man could commit such a crime
and not bear some marks. Lanford’s face fell. Why didn’t
Lanford get on the stand and deny it?! Was it because he
didn’t want to get into a loving conflict with me? Or did he
want to keep from reopening the dark and nasty history of
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the Conley story and the Minola MoKnight story that are
hidden in the still darker recesses of police headquarters?

Frank makes his statement and is released. He goes back
to the pencil factory, assuming that suspicion has been di-
verted from him. He thinks of the horrible murder that has
been committed in his plant. He telephones Sig Montag
sbout hiring a detective agency to solve the crime. Sig ad-
vises him to do it. I don’t believe there is any detective liv-
ing who can consort with crooks and criminals and felons,
scheme with them, mingle with them and spy on the homes
of good people and bad who can then exalt his character as
a8 result. He absorbs some of the atmosphere and the
traits. It is logical that he should. But, even at that they’ve
got some good men in the detective and police department.
Old man Sig Montag said hire a detective and Frank hired
the Pinkertons. Secott came and took Frank’s statement and
said: ‘“We work in co-operation with the city police depart-
ment.”’ Now, isn’t that a horrible sitnation—going hand in
glove with the police department? But, it’s a fact. Just as
soon as Scott left Frank, he walked down, arm in arm with
John Black, to the nasty, smelly basement of the pencil fac-
tory. What did that mean? It meant a complete line-up
with the police. It meant if the police turn you loose, I turn
you loose. If the police hang you, I hang you!

Gentlemen, take a look at this spectacle, if you can. Here
is a Jewish boy from the north. He is unacquainted with the
south. He came here alone and without friends and he stood
alone. This murder happened in his place of business. He
told the Pinkertons to find the man, trusting to them entirely,
no matter where or what they found might strike. He is de-
fenseless and helpless. He knows his innocence and is will-
ing to find the murderer. They try to place the murder on
him. God, all merciful and all powerful, look upon a scene
like this!

Anything else? Yes. Look at this. I do not believe my
friend who preceded me intended to do this. I refer to the
incident about the time slip. I have to use harsh words here,
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but I don’t want to. This seems to me the most unkindest
cut of all. They say that that time slip was planted. They
say the shirt was planted. Gentlemen, is there any evidence
of this? Let’s see about this statement. Black and somebody
else, I believe, went out to Newt’s house on Tuesday morning
and found the shirt in the bottom of a barrel. They brought
the shirt back to the police station and Newt said the shirt
was his—or it looked like his shirt. Newt Lee had been
hired at the factory but three weeks, yet they want you to
believe that they found a shirt like the old man had and went
out to his house and put it in a barrel.

One thing is wrong. The newspapers and others, I am
afraid, think this is a contest between lawyers. It is mot.
God forbid that I should let any such thing enter into this
case when this boy’s life is at stake.

There are several things I don’t understand about this
case, and never will. Why old man Lee didn’t find the body
sooner; why he found it lying on its face; how he saw it from
a place he could not have seen it from. I was raised with
niggers and know something about them. I do not know them
as well as the police, perhaps, for they know them like no one
else. But I know something about them.

There must have been a nigger in the crime who Inew
about it before Newt or anyone else. I am afraid Newt knew.
Yet, if he did, he is one of the most remarkable niggers I
ever saw and I wish T had his nerve. There were things you
detectives did to him for which you will never be forgiven.
You persecuted the old nigger, and all you got was ‘“Fo’ God
I don’t know.”” I don’t believe he killed her, but I believe he
knows more than he told.

But they say now that he jumped back. Suppose he did
jump back. Look at the boy (Frank). If you put a girl the
size of Mary Phagan in a room with him she could make him
jump out of the window. Suddenly this boy stepped out in
front of this giant of a Gantt, and he jumped back. Dorsey
would have done the same thing; Newt Lee would; Jim Con-
ley would, and I would, as big as I am.
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Here is another suspicious thing. Newt Lee came to the
factory at four o’clock and Frank sent the old man away. It
was suggested that he was afraid the nigger would find the
body, yet when he came back at 6, Frank let him stay at the
factory when he knew that in 30 minutes Newt was on the
job he must go into the basement where they say Frank knew
the body was.

They say he was langhing at his home. If he had known of
the crime of which he would be accused, that laugh would
have been the laugh of a maniac to be ended by the discovery
of the body.

Another suspicious thing. You know that he was in the fac-
tory, but it turns out that he was not the only one. If the
corpse was found in the basement and he was the only one
in the building, then there might be some basis. But he was
in an open room and there were workmen upstairs. My friend
tried to dispute that. That wasn’t all. Conley was also
there, and it came out yesterday that there was also another
nigger—a lighter nigger than Conley—there. What scoun-
drels in white skin were in the building and had opportunity
to commit the crime, God only knows.

The thing that arises in this case to fatigne my indignation
is that men born of such parents should believe the statement
of Conley against the statement of Frank. Who is Conley?
‘Who was Conley as he used to be and as you have seen him?
He was a dirty, filthy, black, drunken, lying nigger. Black
knows that. Starnes knows that. Chief Beavers knows it.
‘Who was it that made this dirty nigger come up here looking
so slick? Why didn’t they let you see him as he was? They
shaved him, washed him and dressed him up. Gentlemen of
the jury, the charge of moral perversion against a man is a
terrible thing for him, but it is even more so when that man
has a wife and mother to be affected by it. Dalton, even Dal-
ton did not say this against Frank. It was just Conley. Dal-
ton, you remember, did not even say that Frank was guilty
of wrong-doing as far as he knew. There never was any
proof of Frank’s alleged moral perversion, unless you call Jim
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Conley proof. None of these niggers ever came up and said
Conley was there and that they were with him. Starnes—
and Starnes could find a needle in a haystack, but the Lord
only knows what he’d do in an acre—he could not find any of
these niggers. '

Then there was that old negro drayman, old McCrary, the
old peg-leg negro drayman, and thank God he was an old-
timer, ‘‘fo’’ de war nigger. You know Conley, wishing to add
a few finishing trimmings to his lines, said that old McCrary
sent him down in the basement that Saturday morning and
when the old darkey was put on the stand he said simply,
‘‘No, boss, I never sont him down thar.”” Everywhere you
go you find that Conley lied. He says he watched there one
Saturday last year between 2 and 8 o’clock. Well, Schiff
says he didn’t and so does Darley and Holloway, the latter
guaranteed by the state, and the little office boys, nice look-
ing little chaps from nice families, they all say he didn’t.
Cut out Conley and you strip the case to nothing.

Did you hear the way Conley told his story? Have you
ever heard an actor, who knew his Shakespearean plays, his
“‘Merchant of Venice’’ or his ‘‘Hamlet’’t He can wake up
at any time of the night and say those lines, but he can’t say
any lines of a play he has never learned. So it was with Con-
ley. He could tell the story of the disposition of the girl’s
body, and he knew it so well he could reel it off backward or
forward, any old way, but when you got to asking him about
other things, he always had one phrase, ‘‘Boss, ah can’t
'member dat.’’

They say Conley could not have made up that story. Well,
I don’t know about that. There is something queer in the
whole thing, you know. I conldn’t climb that post over there,
gentlemen. I mean I couldn’t go very far up it, but if I had
Professor Starnes, and Professor Black, and Professor Camp-
bell, and Professor Rosser, and then Dean Lanford to help
me, I'd go quite a way up. Well, they took a notion Mrs.
White had seen the negro, and they carried Mrs. White there
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to see him, and he twisted up his features so that she couldn’t
recognize him.

Next, they learned Conley could write. Frank told them
that, you know. Well, I don’t mean to be severe, but they
took that negro and they gave him the third degree. Black
and Secott cursed him. “‘You black scoundrel,’”’ they yelled
at him. ‘‘You know that man never had you come there and
write those notes on Friday!’”” And the poor negro, under-
standing and trying to please, said, ‘‘Yes, boss, zat’s right,
ah was dere on Saturday.”” And so they went on and got
first one affidavit and then another out of him. Well, Scott
and Black had him there, and Conley was only in high
school. I don’t know whether to call Scott and Black ‘‘pro-
fessors’’ or not. Secott says, ‘‘We told him what would fit
and what would not.”” And it was ‘‘stand up, James Con-
ley and recite, when did you fix those notes, James?’’ and
James would answer that he fixed them on Friday, and then
the teachers would tell James it was surely wrong, that he
must have fixed them on Saturday, and James would know
what was wanted and would acknowledge his error. Then
it would be, ‘‘That’s a good lesson, James, you are excused,
James.”” I’'m not guessing in this thing. Secott told it on
the stand, only in not so plain words. So it was that when
this negro had told the whole truth they had another reci-
tation.

Was it fair for two skilled white men to train that negro
by the hour and by the day and to teach him and then get
a statement from him and ecall it the trutht Well, Professors
Black and Secott finished with him, and they thought Con-
ley’s education was through, but that nigger had to have a
university course! ‘

Scott, you and Black milked him dry; you thought you
did, anyhow, but you got no moral perversion and no watch-
ing. In the university they gave a slightly different course.
It was given by Professors Starnes and Campbell. Oh, I
wish I could look as pious as Starnes does. And Professor
Dorsey helped out, I suppose. I don’t know what Professor
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Dorsey did, only he gave him several lessons, and they must
have been just sort of finishing touches before he got his
degree. Well, in the university course they didn’t dare put
the steps in writing, as they had done in the high school; it
would have been too easy to trace from step to step, the sug-
gestions made, the additions and subtractions here and there.

Professor Dorsey had him seven times, I know that, but
God alone knows how many times the detectives had him.
Was it fair to take this weak, pliable negro and have these
white men teach him, one after anothert Who knows what
is the final story that Conley will tellt He added the mesh-
bag when he was on the stand.

Mary Phagan had reached the factory at approximately
twelve minutes after 12, and it must have been after Mon-
teen Stover had gone. See the statements of W. M. Mathews
and W. T. Hollis, street car men called by the defense, and
George Epps, the little newsie, called by the state, and also
the street car schedule.

But, supposing that she was there at 12:05, as I believe
the state claims, then Monteen Stover must have seen her. .
I don’t see how they could have helped meeting. But sup-
pose she got there a moment after Monteen Stover left, then
Lemmie Quinn was there at 12:20, and he found Frank at
work. Could Frank have murdered a girl and hid her body
and then got back to work with no blood stains on him in less
than fifteen minutest If Frank is guilty, he must have,
according to Conley, disposed of the body in the time be-
tween four minutes to 1 and 1:30. There can be no dispute
about this; it’s Conley’s last revelation. If Frank is guilty,
he was at his office between four minutes to 1 and 1:30, but
who believes that story?

Little Miss Kerns saw him at Alabama and Whitehall at
1:10, and at 1:20 Mrs. Levy, honest woman that she is, saw him
get off the car at his home corner, and his wife’s parents saw,
and they all swear he was there at 1:20, and then, if-you are
going to call them all perjurers and believe Jim Conley,
think what you must do; think what a horrible thing you
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must do—you must make Minola’s husband a perjurer, and
that would be terrible.

You know about that Minola McKnight affair. It is the
blackest of all. A negro woman locked-up from the solici-
tor’s office, not because she would talk—she’s given a state-
ment—but because she would not talk to suit Starnes and
Campbell, and two white men, and shame to them, got her
into it. Where was Chief Beavers?! What was he doing that
he became a party to this crime? Beavers, who would en-
force the law; Beavers, the immaculate!

Believe Frank was in the factory if you can at 1:30; throw
aside all the respectable people and swear by Conley. Well,
I know the American jury is supreme, that it is the sovereign
over lives; that sometimes you can sway it by passion and
prejudice, but you can’t make it believe anything like this.

Neither prejudice, nor passion, wrought by monsters so
vile they ought not to be in the court room, could make them
believe it. They said that there was a certain man, named
Mincey, whom we called as a witness but did not use. Well,
the only use we would have had for Mincey was to contradict
Conley, and as soon as Conley got on the stand he contra-
dicted himself enough without our having to go to the trouble
of calling on witnesses to do it. If we had put Mincey up there
would have been a day’s row about his probity, and what
would have been the use—Conley said time and again that he
had lied time and again.

Gentlemen, I want only the straight truth here, and I have
yet to believe that the truth has to be watched and cultivated
by these detectives and by seven visits of the solicitor general.
I don’t believe any man, no matter what his rate, ought to be
tried under such testimony. If I was raising sheep and feared
for my lambs, I might hang a yellow dog on it. I might do it
in the daytime, but when things got quiet at night and I got
to thinking, I'd be ashamed of myself. You have been overly
kind to me, gentlemen. True, you have been up against a
situation like that old Sol Russell used to describe when he
would say, ‘‘Well, I've lectured off and on for forty years, and
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the benches always stuck it out, but they was screwed to the
floor.”” You gentlemen have been practically in that fix, but
I feel, nevertheless, that you have been peculiarly kind, and
I thank you.

THE SOLICITOR GENERAL FOR THE STATE.

Mr. Dorsey. Gentlemen of the Jury: This ease is not
only, as His Honor has told you, important, but it is extraor-
dinary. It is extraordinary as a crime—a most heinous crime,
a crime of a demoniac, & crime that has demanded vigorous,
earnest and conscientious effort on the part of your detectives,
and which demands honest, earnest, conscientious considera-
tion on your part. It is extraordinary because of the
prominence, learning, ability, standing of counsel pitted
against me. It is extraordinary because of the defendant—it
is extraordinary in the manner in which the gentlemen argue
it, in the methods they have pursued in its management.
They have had two of the ablest lawyers in the country. They
have had Rosser, the rider of the winds and the stirrer of the
storm, and Arnold (and I can say it because I love him), as
mild a man as ever cut a throat or scuttled a ship. They have
abused me; they have abused the detective department; they
have heaped so much calumny on me that the mother of the da-
fendant was constrained to arise in their presence and de-
nounce me as a dog. Well, there’s an old adage, and it’s
true, that says, ‘“When did any thief ever feel the halter draw
with any good opinion of the law?’’ .

Oh, prejudice and perjury! They say that is what this
case i8 built on, and they use that stereotyped phrase until
it fatigues the mind to think about it. Don’t let this pur-
chased indignation disturb you. Oh, they ought to have been
indignant; they were paid to play the part. Gentlemen, do
you think that these detectives and I were controlled by preju-
dice in this case? Wonld we, the sworn officers of the law,
have sought to hang this man on account of his race and
pass over the negro, Jim Conley? Was it prejudice when
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we arrested (Gantt, when we arrested Lee, when we arrested
others? No, the prejudice came when we arrested this man,
and never until he was arrested was there a cry of prejudice.

Those gentlemen over there were disappointed when we did
not pitch our case along that line, but not a word emanated
from this side, showing any prejudice on our part, showing
any feeling against Jew or Gentile.

‘We would not have dared to come into this presence and ask
the conviction of a man because he was a Gentile, a Jew or
a negro. Oh, no two men ever had any greater pleasure shown
on their faces than did Mr. Arnold and Mr. Rosser when they
started to question Kendley and began to get before the court
something about prejudice against the Jews. They seized
with avidity the suggestion that Frank was a Jew.

Remember, they put it before this court, and we did not;
the word Jew never escaped our lips. I say that the race this
man comes from is as good as ours; his forefathers were civil-
ized and living in cities and following laws when ours were
roaming at large in the forest and eating human flesh. I say
his race is just as good as ours, but no better. I honor the race
that produced Disraeli, the greatest of British statesmen;
that produced Judah P. Benjamin, as great a lawyer as Eng-
land or America ever saw; I honor the Strauss brothers; I
roomed with one of his race at college; one of my partners is
is of his race. I served on the board of trustees of Grady hos-
pital with Mr. Hirsch, and I know others, too many to count,
but when Lieutenant Becker wished to make away with his
enemies, he sought men of this man’s race.

Then, you will recall Abe Hummell, the raseally lawyer, and
Reuff, another scoundrel, and Schwartz, who killed a little girl
in New York, and scores of others, and you will find that this
great race is as amenable to the same laws as any others of the
white race or as the black race is.

They rise to heights sublime, but they also sink to the low-
est depths of degradation!

‘We don’t ask a conviction of this man exoept in eonformity

with the law which His Honor will give you in charge, His
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Honor will charge you that you should not convict this man
unless you think he is guilty beyond a reasonable doubt.

A great many jurors, gentlemen, and the people generally
get an idea that there is something mysterious and unfathom-
able about this reasonable doubt proposition. It’s as plain as
the nose on your face. The text writers and lawyers and
judges go around in a circle when they undertake to define it;
it’s a thing that speaks for itself, and every man of common
sense knows what it is, and it isn’t susceptible of any defini-
tion. One text writer says a man who undertakes to define it
uses tautology—the same words over again. Just remember,
gentlemen of the jury, that it is no abstruse proposition, it is
not a proposition way over and above your head—it’s just
a common sense, ordinary, everyday practical question. In the
83rd Georgia, one of our judges defines it thus:

“A reasonable doubt is one that is opposed to an unreasonable
doubt; it is one for which a reason ean be given, and it is one that
is based on reason, and it is such a doubt that leaves the mind in
an uncertain and wavering condition, where it is_ imgossible to say
with reason nor certainty that the aecused is guilty.

If you have a doubt, it must be such a doubt as to control
and decide your conduct in the highest and most important
affairs of life. It isn’t, gentlemen, as is said in the case of
John vs, State, in 33d Georgia, ‘‘a vague, conjectural doubt or
a mere guess that possibly the accused may not be guilty’’; it
isn’t that; ‘‘it must be such a doubt as a sensible, honest-
minded man would reasonably entertain in an honest investi-
gation after truth.”’ It must not be, as they say, in the case
of Butler vs. State, 92 Georgia, ‘‘A doubt conjured up’’; or as
they say in the 83 Georgia, ‘‘ A doubt which might be conjured
up to acquit a friend.”” ‘It must not be,’’ as they say in the
63 Georgia, ‘‘a fanciful doubt, a trivial supposition, a bare
possibility of innocence,”’—that won’t do, that won’t do; ‘it
doesn’t mean the doubt,’’ they say in 90 Georgia, ‘‘of a crank
or a man with an over-sensitive nature, but practical, common
sense is the standard.”’

Conviction can be established as well upon circumstantial
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evidence as upon direct evidence. Eminent authority shows
that in many cases circumstantial evidence is more certain
than direct evidence. Conviction can be established better by
a large number of witnesses giving circumstantial evidence
and incidents pointing to guilt than by the testimony of a few
witnesses who may have been eye-witnesses to the actual deed.

In this case, we have both circumstantial evidence and ad-
mission. Hence, with reasonable doubt as a basis, the evidence
shows such a consistency that a reasonable conclusion is all
that is needed.

This thing of a reasonable doubt originated long ago, when
the accused was not allowed to be represented by counsel to
defend him. In time the reasonable doubt will drop out. Our
people are getting better and better about this all the time.
The state is handicapped in all sorts of ways by this reasona-
ble doubt proposition, and has to more than prove a man’s
guilt often before a conviction can result.

You can’t get af a verdict by mathematics, but you can get
at it by a moral certainty.

People sometimes say that they will not convict on circum-
stantial evidence. That is the merest bosh. Authorities show
that circumstantial evidence is the best evidence. People are
improving about this. Yet juries are often reticent upon this
point. But juries should not hesitate at lack of positive evi-
dence. The almost unerring indication of circumstantial
evidence should control. Otherwise society is exposed to free-
dom in the commission of all sorts of the most horrible crimes.
Circumstances which would warrant a mere conjecture of
guilt are not warranted as the basis for a conviction, but when
the evidence is consistent with all the facts in the case only,
a conviction can result.!

Now, let’s examine this question of good character. I grant
you, good character spells a whole lot, but first, let’s establish

1 Mr. Dorsey here told the graphic story of how W. H. T. Dur-
rant, upon circumstantial evidence, was convicted of the murder of
Blanche Lamont in Emmanuel Baptist church in San Franciseo.
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good character. It is presumed—had he not put his character
in issue, it would have been presumed—and the State would
have been absolutely helpless—that this man was as good a
man as lived in the City of Atlanta. It’s a mighty easy thing,
if a man is worth anything, if a man attains to any degree of
respectability, it’s a mighty easy thing to get some one to sus-
tain his character but it’s the hardest thing known to a law-
yer to get people to impeach the character of another. In the
Durant case, his character was unimpeached. The defendant
here put his character in issue and we accepted the challenge,
and we met it, I submit to you. Now, if we concede that this
defendant in this case was a man of good character—a thing
we don’t concede—still, under your oath and under the law
that His Honor will give you in charge, as is laid down in the
88 Georgia, page 92, ‘‘Proof of good character will not hinder
conviction, if the guilt of the defendant is plainly proved to
the satisfaction of the jury.”

First, you have got to have the good character, before it
weighs a feather in the balance, and remember, that the
hardest burden, so far as proof is concerned, that ever rests
on anybody, is to break down the character of a man who
really has character and I ask you if this defendant stands
before you a man of good character?

Mr. Arnold, as though he had not realized the force of the
evidence here against the man who, on April 26th, snuffed out
the life of little Mary Phagan, in his desperation stood up in
this presence and called nineteen or twenty of these reputable,
high-toned girls, though they be working girls, ‘‘crack-brain
fanatics and liars,”” and they have hurled that word around
here a good deal, too, they have hurled that word around here
a good deal. If that’s an attribute of great men and great
lawyers, I here and now proclaim to you I have no aspirations
to attain them. Not once will I say that anybody has lied,
but I'll put it up to you as twelve honest, conscientious men
by your verdict to say where the truth lies and who has lied.
I’'m going to be satisfied with your verdiet, too—I know this
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case and I know the conscience that abides in the breast of
honest, courageous men.

Now, the book says that if a man has good character, never-
theless it will not hinder conviction, if the guilt vof the
defendant is plainly proved to the satisfaction of the jury—
as it was in the Durant case, and I submit that, character or
no character, this evidence demands a conviction. And I'm
not asking you for it either because of prejudice—I’m coming
to the perjury after a bit. Have I so forgotten myself that I
would ask you to convict that man if the evidence demanded
that Jim Conley’s neck be broken?

Now, Mr. Arnold said yesterday, and I noticed it, though
it wasn’t in evidence, that Jim Conley wasn’t indicted. No,
he will never be, for this crime, because there is no evidence—
he’s an accessory after the fact, according to his own admis-
sion, and he’s guilty of that and nothing more. And I’m here
to tell you that, unless there’s some other evidence besides that
which has been shown here or heretofore, you've got to get
you another Solicitor General before I'll ask any jury to hang
him, lousy negro though he may be; and if that be treason,
make the most of it. I have got my own conscience to keep,
and I wouldn’t rest quite so well to feel that I had been instru-
mental in putting a rope around the neck of Jim Conley for
a crime that Leo M. Frank committed. You’ll do it, too.

I want you to bear in mind, now, we haven’t touched the
body of this case, we have been just clearing up the under-
brush—we’ll get to the big timber after awhile. ‘‘Where char-
acter is put in issue’’—and the State can’t do it, it rests with
him—*“Where character is put in issue, the direct examina-
tion must relate to the general reputation, good or bad;’’ that
is, whoever puts character in issue, can ask the question with
reference to the general reputation, good or bad, as the case
may be, ‘“but on cross-examination particular transactions or
statements of single individuals may be brought into the
inquiry in testing the extent and foundation of the witnesses’
knowledge, and the correctness of his testimony on direct
examination.”’
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We did exercise that right in the examination of one wit-
ness, but knowing that we couldn’t put specific instances in
unless they drew it out, I didn’t want even to do this man the
injustice, 8o we suspended, and we put it before this jury in
this kind of position—you put his character in, we put up
witnesses to disprove it, yon could cross examine every one of
them and ask them what they knew and what they had heard
and what they had seen; we had already given them enough
instances, but they didn’t dare, they didn’t dare to do it.
Mark you, now, here’s the law:

‘““Where character is put in issue, the direct examination
must relate to the general reputation;’’ we couldn’t go fur-
ther, but on cross examination, when we put up these little
girls, sweet and tender, ah, but ‘‘particular instances or
statements of single individuals, you could have brought into
the inquiry,’”’ but you dared not do it. You tell me that
the testimony of these good people living out on Washington
Street, the good people connected with the Hebrew Orphans’
Home, Doctor Marx, Doctor Sonn, you tell me that they know
the character of Leo M. Frank as these girls do, who have
worked there but are not now under the influence of the Na-
tional Pencil Company and its employees? Do you tell me
that if you are accused of a crime, or I am accused of a crime,
and your character or my character is put in issue, that if I
were mean enough to do it, or if Messrs. Starnes and Camp-
bell were corrupt enough to do it, that you could get others
who would do your bidding? I tell you, in prineiple and com-
mon sense, it is a dastardly suggestion. You know it, and I
know you know it, and you listen to your conscience and it
will tell you you know it, and you have got no doubt about it.
The trouble about this business is, throughout the length and
breadth of our land, there’s too much shenanigane and too
little honest, plain dealings; let’s be fair, let’s be honest, let’s
be courageous! Tell me that old Pat Campbell or John
Starnes or Mr. Rosser—in whose veins, he says, there flows
the same blood as flows in the attorney’s veins—that they
could go and get nineteen or twenty of them, through preju-
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dice and passion to come up here and swear that that man’s
character is bad and it not be truet I tell you it can’t be
done, and you know it.

Ah, but, on the other hand, Doctor Marx, Doctor Sonn, all
these other people, as Mr. Hooper said, who run with Doctor
Jekyll, don’t know the character of Mr. Hyde. And he didn’t
eall Doctor Marx down to the factory on Saturday evenings
to show what he was going to do with those girls, but the girls
know.

Now, gentlemen, put yourself in this man’s place. If you
are a man of good character, and twenty people come in here
and state that you are of bad character, your counsel have
got the right to ask them who they ever heard talking about
you and what they ever heard said and what they ever saw.
Is it possible, Il ask you in the name of common sense, that
you would permit your counsel to sit mutet You wouldn’t
do it, would you? If a man says that I am a person of bad
character, I want to know, curiosity makes me want to know,
and if it’s proclaimed, published to the world and it’s a lie, I
want to nail-the lie—to show that he never saw it, and never
heard it and knows nothing about it. And yet, three able
counsel and an innocent man, and twenty or more girls all of
whom had worked in the factory but none of whom work
there at this time, except one on the fourth floor, tell you
that that man had a bad character, and had a bad character
for lasciviousness—the uncontrolled and uncontrollable pas-
sion that led him on to kill poor Mary Phagan. This book
says it is allowable to cross-examine a witness, to see and
find out what he knows, who told him those things—and I’'m
here to tell you that this thing of itself is pregnant, pregnant,
pregnant with significance, and does not comport with inno-
cence on the part of any man. We furnished him the names
of some. Well, even by their own witnesses, it looks to me
there was a leak, and little Miss Jackson dropped it out just
as easy. Now, what business did this man have going in up
there, peering in on those little girls—the head of the factory,
the man that wanted flirting forbidden? What business did
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he have going up into those dressing rooms? You tell me to
go up there to the girls’ dressing room, shove open the door
and walk in is a part of his duty, when he has foreladies to
stop it? No, indeed. And old Jim Conley may not have been
so far wrong as you may think. He says that somebody went
up there that worked on the fourth floor, he didn’t know who.
This man, according to the evidence of people that I submit
you will believe, notwithstanding the fact that Mr. Reuben R.
Arnold said it was a lie and called them hair-brained fanat-
ics—according to the testimony even of a lady who works there
now and yet is brave enough and courageous enough to come
down here and tell you that that man had been in a room
with a lady that works on the fourth floor; and it may have
been that he was then, when he went in there on this little
Jackson girl and the Mayfield girl and Miss Kitchens, look-
ing out to see if the way was clear to take her in again—and
Miss Jackson, their witness, says she heard about his going
in there three or four times more than she ever saw it, and
they complained to the foreladies—it may have been right
then and there he went to see some woman on the fourth
floor that old Jim Conley says he saw go up there to meet
him Saturday evening, when all these good people were out
on Washington Street and Montags, and the pencil factory
employees, even, didn’t know of the occurrence of these things.
August 23,

Mr. Dorsey. 1 was just about concluding, yesterday, what
I had to say in reference to the matter of character, and I
think that I demonstrated by the law, to any fair-minded man,
that this defendant has not a good character. The conduct of
counsel in this case, as I stated, in failing to cross-examine, in
refusing to cross-examine these twenty young ladies, refutes
effectively and absolutely the claims of this defendant that
he has good character. As I said, if this man had had a good
character, no power on earth could have kept him and his
counsel from asking those girls where they got their informa-
tion, and why it was they said that this defendant was a man
of bad character. I have already shown you that under the
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law, they had the right to go into that character, and you saw
that on cross-examination they dared not do it. I have here
an authority that puts it right squarely, that ‘‘whenever any
one has evidence (83 Ga., 581) in their possession, and they
fail to produce it, the strongest presumption arises that it
would be hurtful if they had, and their failure to produce
evidence is a circumstance against them.’’

You don’t need any law book to make you know that that’s
true, because your common sense tells you that whenever a
man ecan bring evidence, and you know that he has got it and
don’t do it, the strongest presumption arises against him. And
you know, as twelve honest men seeking to get at the truth,
that the reason these able counsel didn’t ask those ‘‘hair-
brained fanatics,’’ as Mr. Arnold called them, before they had
ever gone on the stand—girls whose appearance is as good as
any they brought, girls that you know by their manner on the
stand spoke the truth, girls who are unimpeached and unim-
peachable, was because they dared not do it. You know it; if
it had never been put in a law book you’d know it. And then
you tell me that because these good people from Washington
Street come down here and say that they never heard any-
thing, that he is a man of good character.

Many a man has gone through life and even his wife and
his best friends never knew his character; and some one has
said that it takes the valet to really know the character of a
man. And I had rather believe that these poor, unprotected
working girls, who have no interest in this case and are not
under the influence of the pencil company or Montag or any-
body else, know that man, as many a man has been heretofore,
is of bad character, than to believe the Rabbi of his church and
the members of the Hebrew Orphans’ Home.

Sometimes, you know, a man of bad character uses charitable
and religious organizations to cover up the defects, and some-
times a consciousness in the heart of a man will make him
over-active in some other line, in order to cover up and mislead
the public generally. Many a man has been a wolf in sheep’s
clothing; many a man has walked in high society and
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appeared on the outside as a whited sepulcher, who was as
rotten on the inside as it was possible to be.

So he has got no good character, I submit, never had it; he
has got a reputation—that’s what people say and think about
you—and he has got a reputation for good conduct only
among those people that don’t know his character. But sup-
pose that he had a good character; that would amount to
nothing. David of old was a great character until he put old
Uriah in the fore-front of battle in order that he might be
killed—that Uriah might be killed, and David take his wife.
Judas Iscariot was a good character, and one of the Twelve,
until he took the thirty pieces of silver and betrayed our Lord
Jesus Christ. Benedict Arnold was brave, enjoyed the confi-
dence of all the people and those in charge of the management
of the Revolutionary War until he betrayed his country.
Since that day his name has been a synonym for infamy.
Oscar Wilde, an Irish Knight, a literary man, brilliant, the
author of works that will go down the ages—Lady Winde-
mere’s Fan, De Profundis—which he wrote while confined
in jail; a man who had the effrontery and the boldness, when
the Marquis of Queensbury saw that there was something

- wrong between this intellectual giant and his son, sought to
break up their companionship, he sued the Marquis for dam-
ages, which brought retaliation on the part of the Marquis for
criminal practices on the part of Wilde, this intellectnal
giant; and wherever the English language is read, the effront-
ery, the boldness, the coolness of this man, Oscar Wilde, as he
stood the cross-examination of the ablest lawyers of Eng-
land—an effrontery that is characteristic of the man of his
type—that examination will remain the subject matter of
study for lawyers and for people who are interested in the
type of pervert like this man. Not even Oscar Wilde’s wife—
for he was married and had two children—suspected that he
was guilty of such immoral practices, and, as I say, it never
would have been brought to light probably, because committed
in secret, had not this man had the effrontery and the bold-
ness and the impudence himself to start the proceeding which
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culminated in sending him to prison for three long years.
He’s the man who led the aesthetic movement; he was a
scholar, a literary man, cool, calm and cultured, and as I say,
his cross examination is a thing to be read with admiration by
all lawyers, but he was convicted, and in his old age, went tot-
tering to the grave, a confessed pervert. Good character?
‘Why, he came to America, after having launched what is
known as the ¢‘Aesthetic movement,”’ in England, and
throughout this country lectured to large audiences, and it is
he who raised the sunflower from a weed to the dignity of a
flower. Handsome, not lacking in physical or moral courage,
and yet a pervert, but a man of previous good character.
Abe Reuf, of San Francisco, a man of his race and religion,
was the boss of the town, respected and honored, but he cor-
rupted Schmitt, and he corrupted everything that he put his
hands on, and just as a life of immorality, a life of sin, a life
in which he fooled the good people when debauching the poor
girls with whom he came in contact has brought this man
before this jury, so did eventually Reuf’s career terminate in
the penitentiary. I have already referred to Durant.
Look at McCue, the mayor of Charlottesville; a man of
such reputation that the people elevated him to the head of
that municipality, but notwithstanding that good reputation,
he didn’t have rock bed character, and, becoming tired of his
wife, he shot her in the bath tub, and the jury of gallant and
noble and courageous Virginia gentlemen, notwithstanding his
good character, sent him to a felon’s grave. Richardson, of
Boston, was a preacher, who enjoyed the confidence of his
flock. He was engaged to one of the wealthiest and most fas-
cinating women in Boston, but an entanglement with a poor
little girl, of whom he wished to rid himself, caused this man
Richardson to so far forget his character and reputation and
his career as to put her to death. And all these are cases of
circumstantial evidence. And after conviction, after he had
fought, he at last admitted it, in the hope that the Governor
would at least save his life, but he didn’t do it; and the Mas-
sachusetts jury and the Massachusetts Governor were cour-



AY

314 X. AMERICAN STATE TRIALS.

ageous endugh to let that man who had taken that poor girl’s
life to save his reputation as the pastor of his flock, go, and it
is an illustration that will encourage and stimulate every
right-thinking man to do his duty. Then, there’s Beattie.
Henry Clay Beattie, of Richmond, of splendid family, a weal-
thy family, proved good character, though he didn’t possess
it, took his wife, the mother of a twelve-months-old baby, out
automobiling, and shot her; yet that man, looking at the
blood in the automobile, joked! joked! joked! He was cool
and calm, but he joked too much; and although the detectives
were abused and maligned, and slush funds to save him from
the gallows were used, in his defense, a courageous jury, an
honest jury, a Virginia jury measured up to the requirements
of the hour and sent him to his death; thus putting old Vir-
ginia and her citizenship on a high plane. And he never did
confess, but left a note to be read after he was dead, saying
that he was guilty. Crippen, of England, a doctor, 8 man of
high standing, recognized ability and good reputation, killed
his wife because of infatuation for another woman, and put
her remains away where he thought, as this man thought, that
it 'would never be discovered; but murder will out, and he
was discovered, and he was tried, and be it said to the glory
of old England, he was executed. '

But you say, you’ve got an alibi. Now, let’s examine that
proposition a little bit. An alibi—Section 1018 defines what
an alibi is. ‘“‘An alibi, as a defense, involves the impossi-
bility ’—mark that—*‘of the prisoner’s presence at the scene
of the offense at the time of its commission.’”’ ‘‘An alibi in-
volves the impossibility, and the range of evidence must be
such as reasonably to exclude the possibility of guilt’’—and
the burden of carrying that alibi is on this defendant. ‘It
involves the impossibility’’—they must show to you that it
was impossible for this man to have been at the scene of that
crime. The burden is on them; an alibi, gentlemen of the
jury, while the very best kind of defense if properly sus-
tained, is absolutely worthless—I’m going to show you in a
minute that this alibi is worse than no defense at all. I want
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to read you a definition that an old darkey gave of an alibi,
which I think illustrates the idea. Rastus asked his compan-
ion, ‘““What’s this here alibi you hear so much talk about?’’
And old Sam says, ‘‘An alibi is proving that you was at the
prayer meeting, where you wasn’t, to show that you wasn’t at
the crap game, where you was.’’

Now, right here, let me interpolate, this man never made
an admission, from the beginning until the end of this case,
except he knew that some one could fasten it on him—wher-
ever he knew that people knew he was in the factory, he ad-
mitted it. All right; but you prove an alibi by that little
Kerens.girl, do yout? She swore that she saw you at Alabama
and Broad at 1:10, and yet here is the paper containing your
admission made in the presence of your attorney, Monday
morning, April 28, that you didn’t leave the factory until 1:10.

Gentlemen, talk to me about sad spectacles, but of all the
sad spectacles that I have witnessed throughout this case—I
don’t know who did it, I don’t know who'’s responsible, and I
hope that I'll go to my grave in ignorance of who it was that
brought this little Kerens girl, the daughter of a man that
works for Montag, into this case, to prove this alibi for this
red-handed murderer, who killed that little girl to protect his
reputation among the people of his own race and religion.
Jurors are sworn, and His Honor will charge you, you have
got the right to take into consideration the deportment, the
manner, the bearing, the reasonableness of what any witness
swears to, and if any man in this court house, any honest man,
seeking to get at the truth, looked at that little girl, her man-
ner, her bearing, her attitude, her actions, her connections
with Montag, and don’t know that she, like that little Bauer
boy, had been riding in Montag’s automobile, I am at a loss
to understand your mental operations.

But if Frank locked the factory door at ten minutes past
one, if that be true, how in the name of goodness did she ever
see him at Alabama and Broad at 1:10? Mark you, she had
never seen him but one time; had never seen him but one time,
and with the people up there on the street, to see the parade,
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waiting for her companions, this daughter of an employee of
Montag comes into this presence and tells you the unreason-
able, absurd story, the story that’s in contradiction to the
story made by Frank, which has been introduced in evidence
~ and will be out with you, that she saw that fellow up there
at Jacobs’.

On this time proposition, I want to read you this—it made
a wonderful impression on me when I read it—it’s the won-
derful speech of a wonderful man, a lawyer to whom even
such men as Messrs. Arnold and Roeser, as good as the country
affords, as good men and as good lawyers as they are, had they
stood in his presence, would have pulled off their hats in admi-
ration for his intellect and his character—I refer to Daniel
Webster, and I quote from Webster’s great speech in the
Knapp case:

“Time is identical, its subdivisions are all alike, no man knows
one day from another, or one hour from another, but by some faet,
connected with it. Days and hours are not visible to the senses, nor
to be apfmhended and distinguished by understanding. He who

speaks of the date, the minute and the hour of occurrences with
nothing to guide his recollection, speaks at random.”

That’s put better than I could have put it. That's put
tersely, concisely, logically, and it’s the truth. Now, what else
about this alibi, this chronological table here, moved up and
down to save a few minutes? The evidence, as old Sig Montag
warned me not to do, twisted, yea, I'll say contorted, warped,
in order to sustain this man in his claim of an alibi. For
instance, they got it down here ¢‘Frank arrived at the factory,
according to Holloway, Alonzo Mann, Roy Irby, at 8:25.”°
That’s getting it down some, ain’t it? Frank says he arrived
at 8:30. Old Jim Conley, perjured, lousy and dirty, says that
he arrived there at 8:30, and he arrived, carrying a rain coat.
And they tried mightily to make it appear that Frank didn’t
have a rain coat, that he borrowed one from his brother-in-law,
but Mrs. Ursenback says that Frank had one; and if the truth
were known, I venture the assertion that the reason Frank
borrowed Ursenback’s rain coat on Sunday was because, after
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the murder of this girl on Saturday, he forgot to get the rain
coat that old Jim saw him have. Miss Mattie Smith leaves
building, you say, at 9:20 A. M. She said—or Frank says—at
9:15. You have it on this chart here that’s turned to the wall
that Frank telephoned Schiff to come to his office at 10 o’clock,
and yet this man Frank, coolly, composedly, with his great
eapacity for figures and data, in his own statement says that
he gets to Montag’s at that hour. And you’ve got the records,
trot them out, if I'm wrong. At 11 A. M. Frank returns to
the pencil factory; Holloway and Mann come to the office;
Frank dictates mail and acknowledges letters. Frank, in his
statement, says 11:05. Any way, oh Lord, any hour, any min-
ute, move them up and move them down, we’ve got to have
the alibi—like old Unele Remus’ rabbit, we’re just "bleeged
to climb. ¢12:12, approximate time Mary Phagan arrives.”
Frank says that Mary Phagan arrived ten or fifteen minutes
after Miss Hall left; and with mathematical accuracy, you've
got Miss Hall leaving the factory at 12:03. Why, I never
saw 80 many watches, so many clocks or so many people who
geem to have had their minds centered on time as in this
case. Why, if people in real life were really as accurate as
you gentlemen seck to have us believe, I tell you this would
be a glorious old world, and no person and no train would
ever be behind time. Tt doesn’t happen that way, though.
But to crown it all, in this table which is now turned to the
wall, you have Lemmie Quinn arriving, not on the minute,
but, to serve your purposes, from 12:20 to 12:22; but that,
gentlemen, conflicts with the evidence of Freeman and the
other young lady, who placed Quinn by their evidence, in the
factory before that time.

My. Arnold. There isn’t a word of evidence to that effect; those
ladies were there at 11:35 and left at 11:45, Corinthia Hall and
Miss Freeman, they left there at 11:45, and it ‘was after they had
eaten lunch and about to pay their fare before they ever saw
Quinn, at the little cafe, the Busy Bee. He says that they saw
Quinn over at the factory before 12, as I understood it.

My. Dorsey. Yes, sir, by his evidence.

Mr. Amold. That’s absolutely incorrect, they never saw Quinn
there then and never swore they did.
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Mr. Dorsey. No, they didn’t see him there, I doubt if anybody
else saw him there either. o

Mr. Ammold. If a erowd of people here laugh every time we say
anything, how are we to hear the Court? He has made a whole lot
of little mis-statements, but I let those pass, but I'm going to inter-
rupt him on every substantial one he makes.

Mr. Dorsey. He says those ladies saw Quinn—says they
‘‘saw Quinn was there before 12, and before I left there at 1
o’clock.”” “‘You saw him at that, did yout’’ ‘‘Yes, sir.”’
‘“Now, you are sure he did that?’’ ‘‘Yes, sir.”” ‘“You are
positive he did that?’’ ¢‘Yes, sir’’; and then Mr. Arnold
comes in with his suggestion, and she takes the bait and runs
under the bank—he saw how it cut. Then I came back at her
again—now, just to show how she turned turtle, ‘‘You did see
Frank working Saturday morning on the financial sheet?’’
““No, he didn’t work on the financial sheet.”” ‘“Why did you
state a moment ago you saw him working on it?”’ “‘No, sir, I
didn’t.””

My Lord! Gentlemen, are you going to take that kind of
stuff? T know she is a woman, and I’d hesitate except I had
the paper here in my hand, to make this charge, but if you, as
honest men, are going to let the people of Georgia and Fulton
County and of Atlanta suffer one of its innocent girls to go
to her death at the hands of a man like this and then turn him
loose on such evidence as this, then I say, it’s time to quit
going through the farce of summoning a jury to try him. If
I had the standing, the ability and the power of either Messrs.
Arnold or Rosser, to ring that into your ears and drive it
home, you would almost write a verdict of guilty before you
left your box. '

Perjury! Perjury! When did old John Starnes and Pat
Campbell, from the Emerald Isle, or Rosser ever fall so low
that, when they could conviet a negro—easy, because he
wouldn’t have Arnold and Rosser, but just my friend Bill
Smith. And for what reason do they want to let Jim go and
go after this man Frank? Why didn’t they take Newt Lee?
Why didn’t they take Gantt? The best reason in the world
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is that they had only cob-webs, cob-webs, weak and flimsy ecir-
cumstances against those men, and the circumstances were
inconsistent with the theory of guilt and consistent with some
other hypothesis.

But as to this man, you have got cables, strong, so strong
that even the ability, the combined ability of the erudite Ar-
nold and the dynamic Rosser couldn’t ‘break them or disturb
them.

Circumstantial evidence is just as good as any other kind,
when it’s the right kind. Tt’s a poor case of circumstantial
evidence against Newt Lee; it’s no case against that long-
legged Gantt from the hills of Cobb. But against this man,
oh, a perfect, a perfect case. And you stood up here and
dealt in generalities as to perjury and corruption; it isn’t
worth a eent unless you put your finger on the specific in-
stances, and here it is in black and white, committed in the
presence of this jury, after he had already said that he wrote
the financial sheet Saturday morning, and at your suggestion,
he turned around and swore to the contrary.

Yet my friend Schiff says—no, I take that back—Sechiff
says, with the stenographer gone, with Frank behind in his
work, that he went home and slept all day, and didn’t get up
what he called the ‘‘dahta’’—well, he’s a Joe Darter, that’s.
what Schiff is. It never happened, it never happened, with
that financial sheet that Saturday morning, but if it did, it
wouldn’t prove anything. He may have the nerve of an Oscar
Wilde, he may have been cool, when nobody was there to
accuse him, and it isn’t at all improbable, if he didn’t have
the ‘‘dahta’’ in the morning, for him to have sat there and
deliberately written that financial sheet.

Do you tell me that Frank, when the factory closed at
twelve o’clock Saturdays, with as charming a wife as he pos-
sesses, with baseball—the college graduate, the head of the
B’nai 'Brith, the man who loved to play cards and mix with
friends, would spend his Saturday afternoons using this
‘‘data’’ that Schiff got up for him, when he counld do it Sat-
urday morning? No, sir. Miss Fleming told the truth up un-
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til that time—‘‘I didn’t stay there very often on Saturday
afternoon;’’ Miss Fleming didn’t stay there all afternoon.
Now, gentlemen, I submit this man made that financial sheet
Saturday morning. He could have fixed up that financial
sheet Saturday afternoon, but he wouldn’t have done it with-
out Schiff having furnished the data if he hadn’t been sus-
pecting an accusation of murdering that little girl,. A man
of Frank’s type could easily have fixed that financial sheet—
a thing he did fifty-two times a year for five or six years—and
could have betrayed no nervousness, he might easily—as he
did when he wrote for the police—in the handwriting, a thing
that he was accustomed to do—even in the presence of the
police—you’ll have it out with you—he may have written so
as not to betray his nervousness.

And speaking about perjury: There’s a writing that his
mother said anybody who knew his writing ought to be able
to identify and yet, that man you put up there to prove
Frank’s writing, was so afraid that he would do this man
some injury, that he wouldn’t identify the writing that his
mother says that anybody that knows it at all, could recognize.
I grant you that he didn’t betray nervousness, probably, in
the bosom of his family; I grant you that he ecould fix up a
financial sheet that he had been fixing up fifty-two times a
year for five or six years and not betray nervousness; I grant
you that he could unlock the safe, a thing that he did every
day for three hundred and sixty-five days in the year, without
betraying nervousness; but when he went to run the elevator,
when he went to nail up the door, when he talked to the police,
when he rode to the station, then he showed nervousness.

And he could sit in a hall and read and joke about the
baseball umpire, but his frivolty, that annoyed the people
Saturday night that they had the card game, was the same
kind of frivolity that Beattie betrayed when he stood at the
automobile that contained the blood of his wife that he had
shot. And certainly it is before this jury that he went in’
laughing and joking and trying to read a story that resulted
only in annoyance to the people that were in that card game,
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But whether or not he made out that financial sheet, I'll
tell you something that he did do Saturday afternoon, when
he was waiting up there for old Jim to come back to burn that
body, I’11 tell you something that he did do—and don’t forget
the envelope and don’t forget the way that that paper was
folded, either, don’t forget it. Listen to this: *‘I trust this
finds you and dear tont (that’s the Germanfor aunt) well
after arriving safe in New York. I hope you found all the
dear ones well, in Brooklyn.”’

Didn’t have any wealthy people in Brooklyn, eh? This
unele of his was mighty near Brooklyn, the very time old Jim
says he looked up and said, ‘‘I have wealthy people in Brook-
lyn.”’ And I would really like to know, I would like to see
how much that brother-in-law that runs that cigar business
has invested in that store, and how much he has got. The very
letter that you wrote on Saturday, the 26th, shows that you
anticipated that this old gentleman, whom everybody says has
got money, was then, you supposed,.in Brooklyn, because here
you say that ‘‘I hope you have found all the dear ones well”’—
but I’'m coming back to what Frank said to old Jim—‘‘and I
await a letter from you telling me how you found things there
in Brooklyn. Lucile and I are well.

Now, here is a sentence that is pregnant with significance,
which bears the ear-marks of the guilty conscience; tremulous
as he wrote it? No, he could shut his eyes and write and make
up a financial sheet—he’s capable and smart, wonderfully
endowed intellectually, but here’s a sentence that, if I know
human nature and know the conduct of the guilty conscience,
and whatever you may say about whether or not he prepared
the financial sheet on Saturday morning, here’s a document
I'll concede was written when he knew that the body of little
Mary Phagan, who died for virtue’s sake, lay in the dark
recesses of that basement. ‘It is too short a time,’’ he says,
‘‘gince you left for anything startling to have developed down
here.”” Too short! Too short! Startling! But *‘Too short a
time,”’ and that itself shows that the dastardly deed was done
in an incredibily short time. And do you tell me, honest men,
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fair men, courageous men, true Georgians, seeking to do your
duty, that that phrase, penned by that man to his uncle on
Saturday afternoon, didn’t come from a conscience that was
its own accuser? ‘It is too short a time since you left for
anything startling to have developed down here.”” What do
you think of that? And then listen at this—as if that old
gentleman, his uncle, cared anything for this proposition, this
old millionaire traveling abroad to Germany for his health,
this man from Brooklyn—an eminent authority says that
unusual, unnecessary, unexpected and extravagant expres-
sions are always earmarks of fraud; and do you tell me that
this old gentleman, expecting to sail for Europe, the man who
wanted the price list and financial sheet, cared anything for
those old heroes in gray? And isn’t this sentence itself sig-
nificant: ‘‘Today was yontiff (holiday) here, and the thin
gray lines of veterans here braved the rather chilly weather
to do honor to their fallen comrades’’; and this from Leo M.
Frank, the statistician, to the old man, the millionaire, or
nearly so, who cared so little about the thin gray line of vet-
erans, but who cared all for how much money had been gotten
in by the pencil factory.

““Too short a time for anything startling to have happened
down here since you left’’; but there was something startling,
and it happened within the space of thirty minutes. ‘‘There
is nothing new in the factory to report.”’ Ah! there was some-
thing new, and there was something startling, and the time
was not too short. You can take that letter and read it for
yourself. You tell me that letter was written in the morning,
do you believe it? I tell you that that letter shows on its face
that something startling had happened, and that there was
something new in the factory, and I tell you that that rich
uncle, then supposed to be with his kindred in Brooklyn,
didn’t care a flip of his finger about the thin gray line of vet-
erans. His people lived in Brooklyn, that’s one thing dead
sure and certain, and old Jim never would have known it ex-
cept Leo M. Frank had told him, and they had at least $20,000
in cold cash out on interest, and the brother-in-law the owner
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of a store employing two or three people, and we don’t know
how many more; and if the uncle wasn’t in Brooklyn, he was
80 near thereto that even Frank himself thought he was at the
very moment he claimed he was there, because he says, “you
have seen or are with the people in Brooklyn.’’

All right; let’s go a step further. On April 28th, he wired
Adolph Montag in care of the Imperial Hotel—listen, now,
to what he says—‘‘You may have read in Atlanta papers of
factory girl found dead Sunday morning.”’ In factory? In
factory? No, ““in cellar.”” Cellar where? ‘‘Cellar of pencil
factory.”” There’s where he placed her, there’s where he ex-
pected her to be found; and the thing welled up in his mind
to such an extent that, Monday morning, April 28th, before
he had ever been arrested, he wires Montag forestalling what
he knew would surely and certainly come unless the Atlanta
detectives were corrupted and should suppress it.

‘““You have read in Atlanta papers of factory girl found
dead Sunday morning in cellar of pencil factory. Police will
eventually solve it,”’—he didn’t have any doubt about it—
‘“‘Police will eventnally solve it’’—and be it said to their
credit, they did,—‘‘Assure my uncle’’—he says, Monday
morning—*‘I am all right in case he asks. Our company has
case well in hand.”” ‘‘@irl found dead in pencil factory cel-
lar,”” he says in the telegram, ‘‘the police will eventually
solve it,”’ he says, before he was arrested, ‘‘I am all right,
in case my unecle asks,’’ and ‘‘our company has the case well
in hand.”

Well, maybe he did think that when he got that fellow
Scott, that he had it well in hand. I’ll tell you, there’s an
honest man. If there was a slush fund in this case,—these
witnesses here say they don’t know anything about it, but if
there was a slush fund in this case, Scott could have got it,
because, at first, he never heard any words that sounded bet-
ter to him than when Secott said ‘‘we travel arm in arm with
the police,”’ that’s exactly what Frank wanted them to do
at that time, he wanted somebody that would run with Black
and Starnes and Rosser, and it sounded good to him, and
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he said all right. He didn’t want him to run anywhere else,
because he wanted him to work hand in glove with these
men, and he wanted to know what they did and what they
said and what they thought. But Haas—and he’s nobody’s
fool—when he saw that they were getting hot on the trail,
opened up the conversation with the suggestion that ‘‘now
you let us have what you get, first,”’ and if Scott had fallen
for that suggestion, then there would have been something
else. You know it. You tell me that letter and that telegram
are not significant? I tell you that this evidence shows, not-
withstanding what ‘‘Joe Darter’’ Schiff swore, when he saw
the necessity to meet this evidence of Miss Fleming, which
Mr. Arnold tried so hard, because he saw the force of it, to
turn into another channel, that Frank didn’t fix that finan-
cial sheet Saturday morning. I say that, with the steno-
grapher gone and Frank behind (and Schiff had never done
such a thing before, he had always stuck to him in getting
it up before), that what Gantt told you is the truth.

This man, expert, brilliant—talk about this expert account-
ant, Joel Hunter! Why, he isn’t near as smart as this man
Frank, to begin on, and besides, the idea of his going up there
and taking up those things and trying to institute a compari-
son as to how long it would take him, even if he had the ca-
pacity of Frank—he hasn’t got it—to go up there and do
those things—why, it’s worse than ridiculous.

And Frank himself wasn’t satisfied with all this showing
about what he had done, he got up on the stand,—he saw
the weakness of his case, and he’s as smart as either one of
his lawyers, too, let me tell you, and I'll bet you he wrote
that statement, too, they may have read it, but he wrote it—
Frank realized that he must go over and beyond what the evi-
dence was, and through his statement he sought to lug into
this case something that they didn’t have any evidence for.
‘Why? Because he knew in his heart that all this talk about
the length of time it took to fix that financial sheet was mere
buncombe. Then he seeks to put in here through that state-
ment—and if we hadn’t stopped him he would have done it—
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a whole raft of other stuff that Schiff, as willing as he was,
as anxious as he was, couldn’t stultify himself to such an ex-
tent as to tell you that Frank did that work Saturday morn-
ing. But if he did write that financial sheet Saturday after-
noon, a thing I submit he didn’t do,~I’'m willing to admit
he wrote that letter,—I ask you, as fair men and honest
men and disinterested jurors representing the people of this
community in seeing that justice is done and that the man
who committed that dastardly deed has meted out to him
that which he meted out to this poor little girl, if this docu-
mentary evidence, these papers, don’t have the impress of a
guilty mant? You know it.

All right; but you say there’s perjury. Where is it? Il
tell you another case—I have already referred to it—it’s
when that man, put up there to identify Frank’s writing,
failed to identify a writing that Frank’s own mother swore
that anybody that knew anything about his writing could
have identified. There’s perjury there when Roy Bauer
swore with such minute particularity as to his visits to that
factory. There’s perjury when this man Lee says that Duffy
held his finger out and just let that blood spurt. But that
ain’t all. Here’s the evidence of Mrs. Carson. Mrs. Carson
says she has worked in that factory three years; and Mr.
Arnold, in that suave manner of his, without any evidence to
support it, not under oath, says ‘‘Mrs. Carson, I'll ask you 1,
question I wouldn’t ask a younger woman, have you ever at
any time around the ladies’ dressing room seen any blood
spots?’’ and she said ‘‘I certainly have.”’ That’s a ridiculous
proposition on its face. ‘‘Have you seen that on several oc.
casions or not?’’ ‘‘I seen it three or four times’’—not in
three years; but now, ‘‘Did you ever have any conversation
with Jim Conley?’’ and she says, ‘‘Yes, on Tuesday he came
around to sweep around my table’’—that’s exactly where
Jim says he was Tuesday morning before this man was ar-
rested ; ‘‘What floor do you work ont’’ ‘“Fourth.”” ‘‘What
floor do your daughters work on?’’ ‘‘On the fourth.”” ‘Did
you see him up there Monday morning?’’ “‘No sir’’—that’s
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Frank. ‘‘Tuesday morning?’’ ‘I saw him Tuesday morn-
ing’’—he was up there on the fourth floor after the murder,
on Tuesday, ‘‘sometime between nine and eleven o’clock.”” I
said, ‘‘between nine and eleven, somewhere along there?”’
‘“‘Sometime between nine and eleven thirty.”” ‘‘Now, Jim
Conley and Leo M. Frank were both on your floor between
the same hours?’’ I saw Mr. Frank and I saw Jim Conley.”’

““You know it because you had a conversation with Mr.
Frank, and you had a conversation with Jim Conley?’’ “‘Yes,
I saw them both.”” And Conley says—and surely Conley
couldn’t have been put up to it by these men, even if they had
wanted to suborn perjury—that when Frank came up there
Tuesday morning before he was arrested, it was then that he
came to him and leaned over and said ‘‘Jim, be a good boy,”’
and then Jim, remembering the money and remembering the
wealthy people in Brooklyn and the promises that Frank
made, says, ““Yes, T is.”” '

Tuesday morning, says Mrs. Carson, your witness, Jim
Conley and Frank both were on that floor, and Jim was do-
ing exactly what he said he was doing, sweeping. Now, let’s
see. This old lady was very much interested. ‘‘Now, did
you go on the office floor to see that blood’’—listen at this
‘“What blood?’’ ‘‘The blood right there by the dressing
room?’’ ‘‘What dressing room, what blood are you talking
about?’’ ‘‘She had seen it three or four times all over the fac-
tory. “‘On the second floort’’ ‘‘No sir,’’ she says, ‘I never
did see that spot.”” “‘Never saw it at all¥’’ “‘No, I didn’t
care to look at nothing like that.”’ ‘‘You don’t care to look
at nothing like that?’’ ‘‘No sir, I don’t.”’

Now, that’s Mrs. Carson, the mother of Miss Rebecca,
that’s what she told you under oath when she was on the
stand.

Now, let’s see about perjury. Now, mark you, I'm not
getting up here and saying this generally, without putting
my finger on the specific instances, and I’m not nearly ex-
hausting the record,—you can follow it up,—but I am just
picking out a few instances. Here’s what Mrs. Small says
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about Jim Conley reading the newspapers. Well, if Jim
had committed that erime and he hadn’t felt that he had
the power and influence of Leo Frank back of him to pro-
tect him, he never would have gone back there to that fac-
tory or sat around and read newspapers, and you know it,
if you know anything about the character of the negro.
Why was he so anxious to get the newspaperst It was be-
cause Jim knew some of the facts that he wanted to see,
negro-like,—that’s what made him so anxious about it.
Here Mr. Arnold comes,—‘‘You are a lady that works on the
fourth floor, and I'm going to ask you a question that we
are going to ask every lady that works on that fourth
floor;’” and we caught them out on that proposition, too,
didn’t wet? And you don’t know right now how many wom-
en that worked on that floor were put up and how many
weren’t. You’ve got the books and the records and youm
could have called the names, and you didn’t dare do it, and
after you had gone ahead and four-flushed before this jury
as to what you were going to do, we picked out Miss Kitchens
and brought her here and she corroborated your own witness,
Miss' Jackson, as to the misconduct of this superintendent,
Frank.

Now, let’s see what Mrs. Small says—Mrs. Small is the
lady that got the raise, you remember, and couldn’t tell what
date it was, thought it had been about four months ago, she
got a five cent raise; about four months ago would make it
since this murder, and when I got to quizzing her about it
she didn’t know when she got the raise, and she’s not the
only one that got the faise, and it wasn’t only in the factory
that they raised them, either. Even Minola McKnight got
some raise, and after she saw the import of it, ‘“You don’t
remember the exact date.”’ ‘‘No sir, I don’t,”” when she
had already placed the date subsequent to this murder; and
this woman, Mrs. Small, also corroborates Jim Conley about
being up there Tuesday.

““Did you see Mr. Frank up there any of those days?’’ I
saw Mr. Frank up there Tuesday after that time.’’ ‘‘What
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time Tuesday?’’ ‘‘I couldn’t tell you, I guess it was between
eight and nine o’clock.’’ The other one saw him somewhere
between nine and eleven or eleven thirty. This lady, their
witness, says that he was up there between eight and nine.

Why was Frank so anxious to go up there on that floor?
Why? It was because he wanted to see this man Jim Con-
ley that he thought was going to protect him. Mr. Rosser
characterized my suggestion that this man Frank called upon
and expected Jim Conley to conceal the erime as a dirty sug-
gestion, and I accept it as absolutely true, and I go a step
further, and say it was not only dirty, it was infamous.
And he would today sit here in this court house and see a
jury of honest men put a rope around Jim Conley’s neck,
the man that was brought into it by him; and he didn’t
mean to bring Jim Conley in unless he had to—and he had
to. Jim says the first question he asked him when he saw
him down there after this dastardly crime had been com-
mitted was, ‘‘Have you seen anybody go up?’’ ' ‘‘Yes,’’ says
Jim, ‘I have seen two girls go up but I haven’t seen but one
come down.’’ And then it was that this man saw the abso-
lute necessity of taking Jim into his confidence, because he
knew that Jim was on the lookout for him, and Starnes and
Campbell and Black, combined, together, and even if yon
make a composite intellect and add the brilliance of Messrs.
Rosser and Arnold to that of these detectives, could never
have fitted that piece of mosiac into the: situation; it isn’t
to be done.

‘‘Jim, have you seen anybody go up?’’ ‘‘Yes,’’ said Jim,
‘I see two girls go up but only one came down.’”” And you
told Jim to protect you, and Jim tried to do it, and the sug-
gestion was dirty, and worse than that, it is infamous, to be
willing to see Jim Conley hung for a crime that Leo Frank
committed.

But I’'m coming to that after a while, I haven’t got to the
State’s case yet, I'm just cutting away some of the under-
brush that you have tried to plant in this forest of gigantie
oaks to smother up their growth, but you can’t do it, the
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facts are too firmly and too deeply rooted. Oh, yes, says
Mrs. Small, I saw Frank up there on that fourth floor be-
tween eight and nine o’clock Tuesday morning, and the other
lady saw him up there between nine and eleven, she wouldn’t
be sure the day he was arrested—1I say arrested, according to
Frank’s own statement himself, they got him and just de-
tained him, and even then, red-handed murderer as he was,
his standing and influence, and the standing and influence of
his attorney, somehow or other—and that’s the only thing to
the discredit of the police department throughout the whole
thing, say what you may—they were intimidated and afraid
because of the influence that was back of him, to consign him
to a cell like they did Lee and Conley, and it took them a
little time to arrive at the point where they had the merve
and courage to face the situation and put him where he
ought to be.

Now, Il tell you another thing, too, if old John Black—
and Mr. Rosser didn’t get such a great triumph out of him
as he would have us believe, either. Black’s methods are
somewhat like Rosser’s methods, and if Black had Rosser
where Rosser had Black, or if Black had Rosser down at
police station, Black would get Rosser; and if Black had been
given an opportunity to go after this man, Leo M. Frank,
like he went after that poor defenseless negro, Newt Lee,
towards whom you would have directed suspicion, this trial
might have been obviated, and a confession might have bee1:
obtained. You didn’t get your lawyer to sustain you and
support you a moment too soon. You called for Darley, and
you called for Haas, and you called for Rosser, and you ecalled
for Arnold, and it took the combined efforts of all of them
to keep up your nerve. And I don’t want to misquote and
I won’'t misquote, but I want to drive it home with all the
power that I possibly can or that I possess. The only thing
in this case that can be said to the discredit of the police de-
partment of the City of Atlanta is that you treated this man,
who snuffed out that little girl’s life on the second floor of
that pencil factory, with too much consideration, and you
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let able counsel and the glamour that surrounds wealth and
influence, deter you. I honor—but I honor the way they
went after Minola McKnight. I don’t know whether they
want me to apologize for them or not, but if you think that
finding the red-handed murderer of a little girl like this is
a ladies’ tea party, and that the detectives should have the
manners of a dancing master and apologize and palaver,
you don’t know anything about the business. You have seen
these dogs that hunt the ’possum bark up a tree or in a
stump, and when they once get the scent of the *possum, you
can do what you like but they’ll bark up that tree and they’ll
bark in that stump until they run him out, and so with old
John Starnes and Campbell. They knew and you know that
Albert McKnight would never have told Craven this tale
about what he saw and what his wife had told him except for
the fact that it be true, and if you had been Starnes, you
would have been barking up that tree or barking in that
stump until you ran out what you knew was in there. That’s
all there is to it.

You have got the writ of habeas corpus that’s guaranteed
to you, go and get it; and if Mr. Haas had come to me Tues-
day morning and said ‘‘You direet the police’’—on Monday
morning, when Frank was taken down into custody, and
said to me, ‘“You direct the police to turn this man Frank
loose, he’s innocent,”” I would have said ‘‘It’s none of my
business, I run my office, they run their office,”” and the next
time the police department, in an effort to serve the people
of this community, take a negro that they know and you
know and lock her up or what not, I'll not usurp the fune-
tions of the judge of these courts, who can turn her loose on
a habeas corpus, and direct them to turn her loose or inter-
fere in any way in their business; I don’t run the police de-
partment of the City of Atlanta, I run the office of Solicitor
General for the term that the people have elected me, and
I’'m taken to task because I went in at the beginning of this
thing and didn’t stand back.

I honor Mr. Hill. I am as proud of having succeeded him
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as I am that I was elected to the position by the people of
this community, to the office of Solicitor General, but I have
never yet scen the man that I would ‘take as my model or
pattern; I follow the dictates of my own conscience. And
if there is one act since I have been Solictor General of
which I am proud, it is the fact that I joined hand and glove
with the detectives in the effort to seek the murderer of
Mary Phagan, and when your influence poured letters in to
the Grand Jury, in an effort to hang an innocent man, negro
though he be, that I stood firmly up against it. If that be
treason, make the best of it. And if you don’t want me to
do it, then get somebody else to fill the job, and the quicker
you do it the better it will suit me. I will not pattern myself
after anybody or anybody’s method, not even Mr. Hill, and,
bless his old soul, he was grand and great, and I have wished
a hundred times that he was here today to make the speech
that I'm now making. There wouldn’t be hair or hide left
on you~he was as noble as any Roman that ever lived, as
courageous as Julius Caesar, and as eloquent as Demosthenes.
Such talk as that don’t scare me, don’t terrify me, don’t dis-
turb the serenity of my conscience, which approves of every-
thing that I have done in the prosecution of this man.

Now, let’s come back here and discuss this thing of per-
jury, let’s talk about that a little, let’s not get up here and
say that everybody is a liar without citing any instances and
that they are crack-brain fanatics, let’s knuckle down and
get specific instances. So this Mrs. Small says she saw Jim
Conley,—‘Did you see Mr. Frank up there on any of those
days?’’ ‘I saw Mr. Frank after that crime on Tuesday.”’
‘“What time Tuesday?’’ “‘I couldn’t tell you, I guess be-
tween eight and nine o’clock, he and Miss Carson were com-
ing up from the back end of the factory (Miss Rebecca, I
presume).’”’ ‘‘He and Mrs. Carson were coming up from
the back end of the factory, and I stepped up in front of
him and I said ‘Here, Mr, Frank, wait a moment, O. K. this
ticket,” he says ‘are you going to put me to work as soon as I
get here?’ and I says ‘Yes it’s good for your health.” He
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0. K.’d the ticket and I went on with my work.”’ So Frank
was up there Tuesday morning.

“‘Now, speaking about Mrs. Carson, how far towards the
elevator did Mrs. Carson go with Frank? A.—*‘Mrs. Car-
son wasn’t up there, it was Miss Carson, Miss Rebecca.’’
The old lady says she was; I said, ‘‘Oh, the old lady wasn’t
up there at all¥”’ No, sir; she wasn’t there Tuesday at all.”
““You saw Miss Rebecca Carson walking up towards the
elevator?’’ ¢‘Yes sir.”” ““What was Conley doing?’’ ‘‘Stand-
ing there by the elevator.”” And yet Jim has lied about
Frank! Frank was up there twice, Jim was sweeping, Jim
was there by the elevator. ‘‘At the time you saw Frank,
the negro was standing there at the elevator?’’ ¢‘Yes, sir;
he wasn’t sweeping, he was standing there with his hand on
the truck looking around.”” “Did he see you and Frank?’’
¢‘T guess he must have seen us.”’ ‘“Where was Conley when
he went down the steps?’’ ‘‘Standing in front of the eleva-
tor.”” ““How close did Frank pass Conley?’’ ¢‘As close as
from here to that table, about four feet.”’ “‘Conley was still
standing there with his hand on that thing, is that truet’’
“‘Ya sir. 12) .

“That’s exactly like Conley says.”” And here’s another
thing: This woman, Mrs. Small, testifies about that eleva-
tor,—it shakes the whole building, I said, anybody in the
world could tell it if the machinery wasn’t running? She
says, ‘‘No, anybody in the world could tell it if the machin-
ery wasn’t running, but you ean’t notice it unless you are
close to the elevator.” I asked ‘‘If there was hammering
and knocking, would you still hear the elevator?’’ She said,
‘‘You could if you get close to it.”’ 'Well, of course, you eould,
nobody disputes that. ‘‘If the elevator was up here, and
you were back in the rear and there was hammering and
knocking going on, you couldn’t?’’ ¢‘No sir.”’ And that dis-
poses of that point, that’s the truth on that.

Now, Mrs. Carson had already sworn here positively that
she didn’t go down to see that blood, hasn’t shet There were
too many of these people over there at the factory who had
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seen that blood,—that blood that at first wasn’t blood, it was
paint, and then wasn’t paint but was cat’s blood or blood
from somebody that was injured, and then wasn’t fresh
blood but was stale blood—too many of them had seen it.
¢“On Wednesday I had no business back there, I was there
one day but can’t remember.’”’ ‘‘What did you go back there
for?’’ “A crowd of us went at noon to see if we could see
any blood spots.’” ‘“Were you successful?’’ ‘‘No sir.”
““Who went with yout?’® And lo and behold, Mrs. Carson,
the mother of Rebecca, had already stated that she didn’t go
about it, the very first person that this Mrs. Small refers to—
““Well, Mrs. Carson.’’ ‘‘Mrs. Carson went with you,”’ I said.
““Yes sir, she saw the places where the blood was said to
be.”’ “‘You know she was there, you are pretty sure she was
there?’’ Mrs. Small said ¢‘Yes sir.’’ ‘It looked like what?’’
“‘Liooked like powder.”’ ‘“How much of it down there?’’ ‘‘A
small amount, just a little, looked like some of the girls had
been powdering their face and spilled powder.”” You know
better than that. I came back to the subject, ‘“What makes
you say Mrs. Carson went down there with you?’’> Answer
—*“Because curiosity sent us down there.”’ ¢‘Did curiosity
send her down there too?’’ ‘‘We went back afterwards.’

Now, gentlemen, somebody swore,—and I put it up to you,
too,—somebody committed perjury! ‘‘You were going back
yourself and went to get her?’’ ¢Yes sir.”” ‘‘She didn’t
make any objection to going down, did she?’’ “‘No sir.”’
‘““Don’t you know she didr’t go?’’ ‘‘I know,’’ she says, ‘‘that
she did.”

All right; if this case is founded on perjury, it’s the kettle
calling the pot black, and I haven’t dealt in glittering gen-
eralities, I have set forth specific cases. But that isn’t in-
tended to be exhaustive, that’s a mere summary of a few of
these instances, they are too numerous to mention. The
truth is that there is no phase of this case, where evidence
was needed to bolster it up that somebody hasn’t come in,
you say, willingly and without pay, because, you say there is
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no slush fund back of this case. Now, let’s pass on here a
little bit.

They tried mighty hard to break down this man Albert
McKnight with Minola—and I believe I'll leave that for a
little later and come now to this statement of Frank’s. Gen-
tlemen, I wish I could travel faster over this. I’m doing the
very best I can, I have a difficult task and I wish I didn’t
have it to do at all.

Now, gentlemen, I want to discuss briefly right here these
letters, and if these letters weren’t ‘‘the order of an all-ruling
Providenee I should agree with my friends that they are the
silliest pieces of stuff ever practiced; but these letters have
intrinsic marks of a knowledge of this transaction,’’ these
pads, that pad,—things usually found in his office,—this man
Frank, by the language of these notes, in attempting to fas-
ten the erime upon another, ‘‘has indelibly fixed it upon him-
self.”” I repeat it, these notes, which were intended to fix the
crime upon another, ‘‘have indelibly fixed it upon this de-
fendant,’”’ Leo M. Frank. The pad, the paper, the fact that
he wanted a note,~you tell me that ever a negro lived on the
face of the earth who, after having killed and robbed, or rav-
ished and murdered a girl down in that dark basement, or
down there in that area, would have taken up the time to
have written these notes, and written them on a scratch pad
which is a thing that usually stays in the office, or written
them on paper like this, found right outside of the office of
Frank, as shown on that diagram, which is introduced in evi-
dence and which you will have out with you? You tell me
that that man, Jim Conley, sober, as Tillander and Graham
tell you, when they went there, would have ravished this girl
with a knowledge of the fact that Frank was in that house?
I tell you no. Do you tell me that this man, Jim Conley,
‘‘drunk as a fiddler’s bitch,’’ if you want it that way, would,
or could have taken time to have written these notes to put
beside the body of that dead girl? I tell you no, and you
don’t need me to tell you, you know it. The fact, gentlemen
of the jury, that these notes were written—ah, but you say
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that it’s foolish. You say it’s foolish. It’s ridiculous. It
was a silly piece of business, it was a great folly; but murder
will out, and Providence directs things in & mysterious way,
and not only that, as Judge Bleckley says, ‘‘Crime, whenever
committed, is a mistake in itself; and what kind of logic is
it that will say that a man committed a crime, which is a
great big mistake and then in an effort to cover it up, won’t
make a smaller mistake?’’ There’s no logic in that position.
The man who commits a crime makes a mistake, and the man
who seeks to cover it up nearly always makes also a little
mistake., And this man here, by these notes, purporting to
have been written by little Mary Phagan, by the verbiage and
the language and the context, in trying to fasten it on an-
other, as sure as you are sitting in this jury box ‘‘has indeli-
bly fastened it on himself.”” These gentlemen saw the signifi-
eance of the difference between Scott’s evidence, when he
was before the Coroner,—and he wasn’t quizzed there par-
ticularly about it,—*‘I told her no,’’ and ‘I told her I didn’t
know;’’ to tell that little girl ‘‘No,’’ would have given her no
excuse, according to their way of thinking, to go back to see
whether that metal had come or not, but to tell her ‘“I didn’t
know,’’ would lure her back into the snare where she met her
death. And your own detective, Scott, says, after he gave
the thing mature deliberation, that this man on the Monday
evening,—and he was so anxious about getting a detective
that he had that man Schiff telephone three times, three
times, three times, three times,—remember that,—so0 anxious
was he. Secott says, after thinking over the matter, that Leo
M. Frank told that girl that he didn’t know whether the
metal had come or not, and she went back there to see about
the metal, and he followed her back there.

I tell you another thing, that old Starnes and Campbell
and Rosser, and even Newport Lanford, if he had been called
in, and even if I had been called in, to save my life, could not
have known that the very word that Leo M. Frank used, ac-
cording to Jim Conley when Conley says Frank told him
“I'm going to chat with a girl,”’ would have been used ex-
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actly four times, as I’ll show you when I come to read this
statement by Leo M. Frank, for he chatted, and he chatted,
and he chatted, and he chatted, according to his own state-
ment. This letter that I hold in my hand says that this
negro ‘“did it.”’ Old Jim Conley in his statement here, which
I hold in my hand, every time he opened his mouth says ‘‘I
done it.”’ Old Jim Conley, if he had written thesé¢ notes,
never would have said ‘‘this negro did it by his self’’ but
Frank wanted it understood that the man that did do it,
“‘did it by his self.”” Jim Conley says that Frank says he
wanted to chat, and four times in this statement before they
suspended to go out and let you refresh yourself, this man
Frank had said that somebody came in the office ‘‘to chat,”
and Mr. Arnold, in making his argument to the jury, real-
ized, because he is as keen and as smart as they ever get to
be, the force of that word and endeavored to parry the blow
which I now seek to give this defendant.

And you tell me that old Jim Conley, after he had robbed
and murdered, or after he had ravished and murdered this
girl, when he would have had no oceasion in the world to have
cared whether her dead body was found right there at that
chute, was such a fool as to take the time to take her body
way back there in the basement and hide it behind the cor-
ner of that room? I tell you that it never occurred. That
body was taken down there and put in the place where it was.
Why!? Because she was murdered on the second floor, where
the blood spots are found, and because L.eo M. Frank, the
superintendent of the plant, saw and felt the necessity that
that girl’s body should not be found on the second floor of
the pencil factory, but, to use the language which he put in
the letter or telegram which he sent to Adolph Montag in
New York, ‘“‘in the cellar.”” My! My! ‘‘That negro fireman
down here did this.”’

Now, let’s see how many times Jim says ‘‘done it’’: ‘I
locked the door like he done told me, I remembers that be-
cause the man what was with the baby looked at me like he
thought I done it.”’ That’s when they ran into the man that
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Jim says looked at him like he thought ‘I done it.”
It’s the difference between ignorance and education, and
these notes that you had that man prepare in your office on
this paper that stayed on that floor and on that pad that
came from your office, bear the marks of your diction, and
Starnes and Campbell, with all their ingenuity, couldn’t have
anticipated that old Jim would get up here and state that
“‘this man looked at me when he ran into that baby, like I
done it;’’ and couldn’t have made him say ‘I locked the
door like he done told me;’’ and couldn’t have said ‘‘I went
on and walked up to Mr. Frank and told him that girl was
done dead, he done just like this and said sh-h-h.”’ I could go
on with other instances.

‘And there’s your word ‘‘chat,’’ ‘‘chat,”’ ‘‘chat,”’ ‘‘chat,”’
four times, I’'m going to read it to you, it’s here in black and
white, and you can’t get around it. This girl went down
there in that scuttle hole? Listen at this,—you didn’t want
to say that she went back there to see about the metal, but
you knew that the ladies’ water closet was back there, and
you make this poor girl say ‘‘I went to make water,”’ *‘I
went to make water, he pushed me down that hole, a long,
tall, black negro’’—*‘long, slim, tall, negro, I write while he
play with me.”” And this note says ‘‘that long, tall, black
negro did it by his self.”” Make water? Where did she go to
make water? Right back there in the same direction that she
would have gone to see about the metal. You tell me, except
providentially, that that would have crept in heret You tell
me that old Jim Conley, negro, after he had struck that girl
with that big stick,—which is a plant as sure as you are liv-
ing here and as sure as Newt Lee’s shirt was a plant,—you
tell me that negro felt any inducement or necessity for leav-
ing that girl’s form anywhere except where he hit her and
knocked her down? You tell me that he had the ingenuity,
—and mark you, Starnes and these other men weren’t there
then to dictate and map out,—you tell me that he would
write a note that she went back to make water when there’s
no place and her usual place was up there on the second floor?
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I tell you, gentlemen of the jury, that a smarter man than
Starnes, or a smarter man than Campbell, a smarter man
than Black, a smarter man than Rosser, in the person of Leo
M. Frank, felt impelled to put there these letters, which he
thought would exculpate him, but which incriminate and
damn him in the minds of every man seeking to get at the
truth. Yet you tell me there’s nothing in circumstantial
evidence, when here’s a pad and there’s the pad and there’s
the notes, which you must admit, or which you don’t deny,
old Jim Conley wrote, because you say in your statement you
had got numerous notes from him, and yet, the very day, at
the police station, according to your own statement, when
you wrote that, you saw the original of these, and you didn’t
open your mouth, you didn’t say a word, you didn't direct
the finger of suspecion against this man Jim Conley, who
had been infamously directed to keep quiet to protect you.
Things don’t happen that way, gentlemen, and you know it.
There isn’t an honest man on that jury, unbiased, unpreju-
diced, seeking to get at the truth, but what knows that these
letters,—silly? Yes, silly, except you see the hand of Provi-
dence in it all—that don’t know that the language and the
context and the material out of which they are written were
written for the protection of Leo M. Frank, the superinten-
dent of this factory, who wired Montag to tell his uncle “‘if
my uncle inquires about me state that I am all right, the po-
lice have the thing well in hand and will eventually solve the
problem,’’ and the girl was found dead, not in the factory,
but in the cellar. The man who wrote the note, ‘‘nothing
startling has happened in so short a time,”’ wrote it with
a knowledge and conscious of the fact that this poor girl’s
life had been snuffed out even at the time he penned the
words.

You’ll have this out with you, you look at them, if you can
get anything else out of them you do it, and as honest men, I
don’t want you to conviet this man unless you are satisfied
of his guilt beyond a reasonable doubt, but don’t let that
doubt be the doubt of a crank, don’t let it be the doubt of a
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man who has conjured it up simply to acquit a friend, or a
man that has been the friend of a friend; let it be the doubt
of an honest, conscientious, upright juror, the noblest work
of Almighty God.

Now this statement. I tell you, gentlemen of the jury,
that when this statement you heard Frank make is scanned,
it is susceptible of but one construction, and that is, that
it is the statement of a guilty man, made to fit in these gen-
eral circumstances, as they would have you believe—these
gentlemen here harped a great deal, gentlemen of the jury,
‘‘are you going to convict him on this, are you going to con-
viet him on that.”’ It isn’t the law that circumstantial evi-
dence is inferior to direct and positive evidence, and it is
correct to instruct the jury that there is nothing in the na-
ture of circumstantial evidence that renders it less reliable
than other classes of evidence. The illustration that they
would seek, gentlemen of the jury, not by direct language
did they do it in their argument to you, because we had
already read them this authority, but they would bring up
this isolated fact and that isolated fact and they would say
‘‘are you going to conviet him on that?’’ I don’t ask your
conviction on that. Two illustrations, first, each of the inci-
dental facts surrounding the main fact in issue, is a link in
a chain, and that the chain is not stronger than its weakest
link, this authority says is generally rejected as an incorrect
metaphor and liable to misconstruction. The second illustra-
tion and the one that is approved is, each of the incidental
facts surrounding the main facts in issue are compared to
the strands in a rope, where none of them may be sufficient
in itself, but all taken together may be strong enough to es-
tablish the guilt of the accused beyond a reasonable doubt.

And so they took isolated instance after isolated instance
and then said ‘‘are you going to convict him on that?’’ I say
no. But I do say that these instances each constitute a
chain, or a cord,—a strand in a cable, and that, when you get
them all, all together, you have a cable that ought to hang
anybody. That’s the proposition. Not on this isolated in-



340 X. AMERICAN STATE TRIALS.

stance or that one, but upon all, taken together and bound
together, which make a cable as strong as it is possible for
the ingenaity of man to weave around anybody.

Now, listen at this statement and let’s analyze that as we
go on a little. I don’t know whether this man’s statement
to the jury will rank along with the cross-examination of
that celebrated pervert, Oscard Wilde, or not, but it was a
brilliant statement, when unanalyzed, and if you just simply
shut your eyes and mind to reason and take this statement,
then, of course, you are not going to conviect. But listen to
what our Courts say about these statements—I have already
read it to you, but I want to read it again. ‘‘Evidence given
by a witness has inherent strength which even a jury cannot
under all circumstances disregard; a statement has none.’’
No cross-examination, no oath, merely a statement adroitly
prepared to meet the exigencies of the case.

Now, listen at this. This man Frank says ‘‘I sat in my of-
fice checking over the amount of money which had been left
over’’—not the cash, not cash, but the amount of money
which had been left over—‘‘from the pay-roll’’—from the
$1,100.00 that they had drawn Friday, and to this day, we
don’t know how much was left over, and we don’t know
whether what was left over coupled with the cash left on
hand would make this bundle of bills that old Jim says was
shown to him and taken back, when Frank wanted to get him-
to go down into the dark cellar and burn that body by him-
self, and old Jim says ‘‘I’ll go if you go, but if I go down
there and burn that body, somebody might come along and
catch me and then what kind of a fix will I be in?”’ And I'll
tell you right now, if Jim Conley had gone down in that cel-
lar and had undertaken to have burned that body, as sure
as the smoke would have curled upward out of that funnel
towards Heaven, just so certain would Leo M. Frank have
been down there with these same detectives, and Jim Conley
would have been without a shadow of a defemse. But old
Jim, drunk or sober, ignorant or smart, vile or pure, had too
much sense, and while he was willing to write the notes to
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be put by the dead body, and was willing to help this man
take the body from the second floor, where the blood was
found, into the basement and keep his mouth shut and to
protect him, until the combined efforts of Scott and Black
and Starnes and all these detectives beat him down and made
him admit a little now and a little then, he wasn’t willing,
and he had too much sense, to go down into that basement to
do that dirty job by himself and cremate the remains of this
little girl that that man in his passionate lust had put to
death. You don’t show that he didn’t have the money, and
the truth of the business is, I expect, that out of that $1,-
100.00 for the pay-roll, and $30.00 in cash which you had, if
the truth were known, you offered old Jim Conley and bought
him with that $200.00 just as surely as Judas Iscariot im-
planted the kiss for the thirty shekels.

He says that ‘‘No one came into my office who asked for a
pay envelope or for the pay envelope of another.”” This run-
ning-mate and friend of the dead girl tells you under oath
that she went there on Friday evening when they were paid,
with the knowledge that little Mary wasn’t there, and as she
had done on previous oceasions, sought to get the money to
take to her. And I’ll show you when I get to the State’s
case later on that this diabolical plot, of which you have made
s0 much fun, is founded in reason and really did exist, and
that this man really, goaded on by passion, had been expect-
ing some time before to ultimately, not murder this little
girl, but cause her to yield to his blandishments and deflower
here without her resistance. Let me do it right now.

Way back yonder in March, as far back as March, little
Willie Turner, an ignorant country boy, saw Frank trying
to force his attentions on this little girl in the metal room;
he is unimpeached, he is unimpeachable. She backed off and
told him she must go to her work, and Frank said ‘‘I am su-
perintendent of this factory,’’—a species of coercion—*‘and
I want to talk to you.”” You tell me that that little girl that
worked up there and upon the same¢ floor with you in the
metal department, and you had passed right by her machine,
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this pretty, attractive little girl, twelve months, and a man
of your brilliant parts didn’t even know her, and do you tell
me that you had made up the pay-roll with Schiff fifty-two
times during the year that Mary Phagan was there and still
you didn’t know her name or number? You tell me that this
little country boy who comes from Oak Grove, near Sandy
Springs in the northern part of this county, was lying when
he got on that stand? I’ll tell you no. Do you tell me that
little Dewey Hewell, a little girl now from the Home of the
Good Shepherd in Cincinnati, who used to work at the Na-
tional Pencil Company, who probably has lost her virtue
though she is of such tender years, was lying when she tells
you that she heard him talking to her frequently,—talked to
Mary frequently, placed his hands on her shoulder and called
her Mary? You tell me that that long-legged man, Gantt,
the man you tried to direct suspicion towards, the man Schiff
was 80 anxious to have arrested that he accompanied the
police, that you said in your telegram to your uncle, had the
case in hand and would eventually solve the mystery,—do
you tell me that Gantt has lied when he tells you that this
man Frank noticed that he knew little Mary and said to him,
““I gee that you know Mary pretty wellt”’

I am prepared to believe, knowing this man’s character as
shown by this evidence, that way back yonder in March, old
passion had seized him. Yesterday Mr. Rosser quoted from
Burns, and said it’s human to err; and I quote you from the
same poem, in which old Burns says that ‘‘there’s no telling
what a man will do when he has the lassie, when convenience
snug, and he has a treacherous, passionate inclination.’’
There’s no telling what he will do when he’s normal, there’s
no telling what he will do when he’s like other men, but oh!
gentlemen, there’s no telling what a pervert will do when
he’s goaded on by the unusual, extraordinary passion that
goaded on this man, Leo M. Frank, when he saw his oppor-
tunity with this little girl in that pencil factory, when she
went back to find out if the metal had come.

You tell me that all of these people have lied,—Willie Tur-
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ner has lied? Dewey Hewell has lied? That Gantt has lied?
That Miss Ruth Robinson has lied? And even Frank, in his
statement, admits that he knew Mary well enough to know
that Gantt was familiar with her, because Chief Detective
Harry Scott was told on Monday, April 28th, that this man
Gantt was familiar with little Mary. And yet you expect an
honest jury of twelve men—although out of your own mouth
you told these detectives, whom you wired your uncle would
eventually solve the problem, you told them that this man
Gantt was so familiar with her that you directed suspicion
towards him. How did you know it if you didn’t know little
Mary? And in addition, as I have stated, you tell me that
this brilliant man had helped to make out the pay-roll for
fifty-two times and seen little Mary’s name there, and he
didn’t even know her name and had to go and get his book
to tell whether she worked there or not? And I wouldn’t be
at all surprised, gentlemen of the jury—it’s your man
Frank’s own statement,—that shortages oecurred in the cash
even after this man Qantt left,—I wouldn’t be at all sur-
prised if the truth of the business is that this man coveted
that little girl away back yonder in March, I wouldn’t be at
all surprised, gentlemen, and, indeed, I submit that it’s the
truth, that every one of these girls has told the truth when
they swore to you on the stand that back yonder in March,
after this little girl had come down to work on the office
floor in the metal department, that they observed this man,
Leo M. Frank, making advances towards her and using his
position as superintendent to force her to talk with him. I
wouldn’t be at all surprised if he didn’t hang around, I
wouldn’t be at all sprprised if he didn’t try to get little Mary
to yield. I wouldn’t be surprised if he didn’t look upon this
man Gantt, who was raised on an adjoining farm in Cobb
County, as an obstacle to the accomplishment of the evil pur-
pose which he had in hand, and I wouldn’t be at all sarprised
if, instead of discharging Gantt for a one dollar shortage,
which Gantt says ‘“I’ll give up my job rather than pay,’’ that
you put him out of that factory because you thought he stood
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in the way of the consummation of your diabolical and evil
plans.

And you say that you and Schiff made up the pay-roll Fri-
day, and I wouldn’t be at all surprised that, after little Mary
had gone and while you and Schiff were making up the pay-
roll Friday afternoon, you saw little Mary’s name and you
knew that she hadn’t been notified to come there and get her
money Friday afternoon at six o’clock, and then, as early as
three o’clock,—yes, as early as three,—knowing that this
little girl would probably come there Saturday at twelve, at
the usual hour, to get her pay, you went up and arranged
with this man Jim Conley to look out for you,—this man Jim
Conley, who had looked out for you on other occasions, who
had locked the door and unlocked it while you earried on your
immoral practices in that factory,—yes, at three o’clock,
when you and Schiff were so busy working on the pay-roll, I
dare say you went up there and told Jim that you wanted
him to come back Saturday but you didn’t want Darley to
know that he was there. And I wouldn’t be at all surprised
if it were not true that this little Helen Ferguson, the friend
of Mary Phagan, who had often gotten Mary’s pay envelope
before, when she went in and asked you to let her have that
pay envelope, if you didn’t refuse because you had already
arranged with Jim to be there, and you expected to make the
final onslaught on this girl, in order to deflour and ruin her
and make her, this poor little factory girl, subservient to
your purposes.

Ah, gentlemen, then Saturday comes, Saturday comes, and
it’s a reasonable tale that old Jim tells you, and old Jim says
“I done it,”’—not ‘I did it,”’ but ‘‘I done it’’ just exactly
like this brilliant factory superintendent told him. There’s
your plot, I’ll tell you, you know this thing passion is like
fraud,—it’s subtle, it moves in mysterious ways; people don’t
know what lurks in the mind of a libertine, or how anxious
they are, or how far ahead they look, and it isn’t at all im-
probable, indeed, I submit to you as honest men seeking to
get at the truth, that this man, whose character was put in
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issue and torn down, who refused to go into specific instances
on cross-examination, if he didn’t contemplate this little
girl’s ruin and damnation it was because he was infatuated
with her and didn’t have the power to control that ungovern-
able passion. There’s your plot; and it fits right in and jams
right up, and you can twist and turn and wabble as much as
you want to, but out of your own mouth, when you told
your detective, Scott, that this man Gantt was familiar with
that little girl, notwithstanding at other places in this state-
men you tried to lead this jury of honest men to believe you
didn’t know her—I tell you that he dxd know her, and you
know that he knew her.

‘What are you going to believe? Has this little Ferguson
girl lied? Is this little factory girl a hair-brained fanatic
suborned to come up here and perjure herself, by John
Starnes or Black or Campbell or any of the detectivest Do
you tell me that such a thing can-be done, when the State of
Georgia, under the law hasn’t a nickel that this girl could
get? I tell you, gentlemen, you know that’s a charge that
can’t stand one instant.

Now, he says right here in his statement that he kept the
key to his cash box right there in his desk. Well, he makes
a very beautiful statement about these slips—but I’ll pass
that and come to that later. He explains why they were put
on there April 28th, and so forth. Now, here’s the first refer-
ence that he makes to ‘‘chatting’’: ‘I stopped that work
that I was doing that day and went to the outer office and
chatted with Mr. Darley and Mr. Campbell.’”” ‘I should fig-
ure about 9:15, or a quarter to nine, Miss Mattie Smith came
in and asked for her pay envelope.”’ Jim is corroborated
there, he identified Miss Mattie Smith and told with partic-
ularity what she did. He says, ‘I kept my cash box in the
lower drawer of the left hand side of my desk.”” Jim says
that’s where he got some cash. This man also shows he took
a drink at Cruickshank’s soda fount and two or three times
during this statement he showed that he was doing at the
soda fount exactly as Jim says he was doing as they came on
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back from the factory. Again he says, ‘‘but I know there
was several of them and I went on chatting with Mr. Mon-
tag.”” I told you I was going to read you this, and I just
wantedyoutoknowweweregoingtohavethisoutwith
you. Another thing he says, ‘‘I moved the papers I brought
back from Montag’s in the folder;’’ old Jim says he had
the folder and put the folder away; I would look and see
how far along the reports were which I used in getting my
financial statement up every Saturday afternoon, and, to
my surprise, I found the sheet which contains the record
of pencils packed for the week didn’t include the report
for Thursday, the day the fiscal week ended, that’s the
only part of the data that Schiff hadn’t got up.”” ‘A short
time after they left my office, two gentlemen came in, one
of them Mr. Graham’’—Mr. Graham says that he talked to
this negro down stairs; the negro told him the way to the
office, and they tried to get around it on the idea there’s
some difference in color. Well, being in jail, gentlemen,
changes the complexion of anybody. That man was there,
Graham says, Tillander says, and he was there for what
purpose? By whose request? And he wasn't drunk, either.
And then he says, “I gave the required pay envelope to
the two fathers,’”’ this man Frank says, ‘‘I gave the pay
envelope and chatted with them at some length.”’

Mr. Arnold says these darkeys pick up the language and
manners of the men by whom they are employed. I tell you
that, if Frank didn’t come in contact with the people that
worked in that factory more than he would lead you to be-
lieve, old Jim Conley never had the opportunity to pick up
words that he uses; and yet here old Jim says, and even in
his statement, even in his statement, this man uses the very
language that Jim puts in his mouth. I just picked out
four of them, in a very few pages, I don’t know how many
others there are.

¢‘Miss Hall finished her work and started to leave when
the twelve o’clock whistle blew.’”” Whistle blowing on a
holiday? Well, maybe it did, I'll leave that for you to say.
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Another place he says ‘‘I chatted with them:’’ ‘‘Entering,
I found quite a number of people, among them Darley,”’
ete. ‘I chatted with them a few minutes,’”’—using the
same words Jim said he used with reference to this girl:
“‘Miss Hall left my office on her way home; there were in
the building at the time, Arthur White and Harry Denham
and Arthur White’s wife, on the top floor; to the best of
my knowledge, it must have been ten or fifteen minutes
after Miss Hall left my office when this little girl, whom I
afterwards found to be Mary Phagan, entered my office
and asked for her pay envelope.’” ‘‘This little girl whom
I afterwards found’’—why didn’t you give her her money?
No, he didn’t give her her money; he knew her all right.
That child never got her money, she never got her money,
and this man Frank, when Mrs. White came down there at
12:35, and when he jumped and when Jim Conley was still
sitting down stairs,—the one fact in this case that must
make you see that Jim Conley didn’t do the deed,—this
man Frank was at that safe then, when he jumped and
Mrs. White came up, getting out the pay envelope of this
little girl, who had gone back to the rear to see whether
the metal had come or not—not to make water, as he stated
in that note. At the time Frank was at that safe and Mrs.
White came in, she says he jumped. Remember that. As
she went down the stairs at 12:35 she saw Jim Conley, or a
negro who resembled him, and that’s the one incident in
this case that shows that old Jim Conley didn’t do the deed.
Then it was after this man had tipped up and tipped back,
—then it was, he had to let Mrs. White go up. Previously
he had sent up had them to come down, but this time he
lets Mrs. White go up, and then after Mrs. White had been
up there a little while, and in order not to get caught in the
act of moving that body, because he knew Mrs. White
might come down, he knew that these men had their
lunches and would work and stay up on that floor; at
12:50, Mrs. White says when she went down she saw Con-
ley there, at 12:50, and Frank was anxious to get Mrs.

-
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‘White out of the building, in order that he might call Jim
Conley, if Jim had seen, and his saying that he had seen
would have given him away; then it was that he wanted to
get her out of the building, and he sent her upstairs and
then went upstairs to get her out and pretended to be in a
big hurry to get out, but according to her evidence, instead
of going out, he didn’t have on his coat and went back in
his office and sat down at his desk. Anxious to get out—
going to close up right now! Now, that wasn’t the purpose.

Talk about no blood being found back down there? Talk
about no blood being found? Well, there’s two reasons why
there wasn’t any found: This lick the girl got on the back
of the head down there wasn’t sufficient to have caused any
great amount of blood, and if old Jim Conley hadn’t
dropped that girl as he went by the dressing room and the
thing hadn’t gone out like a sunburst all around there, like
these men describe it, there wouldn’t have been any blood.
When you assaulted her and you hit her and she fell and
she was unconscious, you gagged her with that, and then
quickly you tipped up to the front, where you knew there was
a cord, and you got the cord and in order to save this repu-
tation which you had among the members of the B’nai
B’rith, in order to save, not your character because you
never had it, but in order to save the reputation with the
Haases and the Montags and the members of Doctor Marx’s
church and the members of the B’nai B’rith and your kin-
folks in Brooklyn, rich and poor, and in Athens, then it
was that you got the cord and fixed the little girl whom
you had assaulted, who wouldn’t yield to your proposals,
to save your reputation, because dead people tell no tales,
dead people can’t talk. And you talk about George Kend-
ley saying that he would be one to lead a riot, and you talk
about your ability to run George Kendley with a fan or a
corn shuck. I tell you Frank knew and you know that
there would have been men who would have sprung up in
this town, had that little girl lived to tell the tale of that
brutal assault, that would have run over ten thousand men
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like you, would have stormed the jail or done anything.
It oughtn’t to be, because that thing ought to be left to be
threshed out before an upright Court and an honest jury.

But this inan Frank knew,—he didn’t expect her to turn
-him down, he paved the way, he had set the snare and he
thought that this poor little girl would yield to his impor-
tunities, but, ah! thank God, she was made of that kind of
stuff to which you are a stranger, and she resisted, she
wouldn’t yield, you couldn’t control your passion and you
struck her and you ravished her, she was unconscious, you
gagged her and you choked her. Then you got Mrs. White
out, the woman that saw you jump at 12:35 when you were
there fixing to see about little Mary’s pay envelope, which
you never did give the poor child. And you fussed a good
deal about that pocket book, that mesh bag; I wouldn’t be
at all surprised if old Jim'’s statement that Frank had that
mesh bag, didn’t keep that mesh bag from turning up in
this trial, just exaectly like that plant of old Newt Lee’s
shirt and just exactly like that club and just exactly like
these spots these men found on May 15th around that scut-
tle hole. It worried you too mueh, it worried you too much,
it disconcerted your plans. The thing had already been done
when Mrs. White got back there at 12:35 and old Jim Con-
ley was still sitting down there waiting patiently for the
signal that had been agreed upon, waiting patiently for the
signals that you had used when some other women from the
fourth floor and other people had been down there to meet
you Saturdays and holidays. And the first thing he did
after he had gagged her with a piece of her underskirt,
torn from her own underskirt, was to tip up to the front,
where he knew the cords hung, and come back down there
and choke that poor little child to death. You tell me that
she wasn’t ravished? I ask you to look at the blood—you
tell me that that little child wasn’t ravished? I ask you to
look at the drawers, that were torn, I ask you to look at
the blood on the drawers, I ask you to look at the thing
that held up the stockings. And I say that as sure as
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you are born, that man is not like other men. He saw this
girl, he coveted her; others without her stamina and her
character had yielded to his lust, but she denied him, and
when she did, not being like other men, he struck her, he
gagged her, he choked her; and then able counsel go
through the farce of showing that he had no marks on his
person! Durant didn’t have any marks on his person,
either. He didn’t give her time to put marks on his per-
son, but in his shirt sleeves, goaded on by an uncontrollable
passion, this little girl gave up her life in defense of that
which is dearer than life, and you know it.

Why this man says he had an impression of a female
voice saying something. How unjust! This little girl had
evidently—listen at that, gentleman, this little girl whose
name had appeared on the pay-roll, had evidently worked
in the metal department, and never was such a farce en-
acted in the courthouse as this effort on the part of able
counsel to make it appear that that wasn’t blood up there
on that floor. Absurd! Not satisfied with the absurdity
of the contention that it’s paint, that it’s cat blood, rat’s
blood, varnish, they bring in this fellow Lee, who perjures
himself to say that that man stood there just letting the
blood drip. Old man Starnes tells you that they saw the
blood there and chipped it up, and saw the blood right
along on the route towards the elevator; Jim Conley tells
you that right there is where he dropped the head so hard,
and where Frank came and took hold and caught the feet.

Every person that described that blood and its appear-
ance bears it out that it was caused by dropping, because it
was spattered,—one big spot here and other little ones
around it,—and if human testimony is to be believed, you
know that was blood—that that was blood and not paint,
you know that it was the blood of Mary Phagan and not the
blood of Duffy. Duffy says so. You know that it was the
blood of Mary Phagan because it corresponds with the man-
ner in which Jim Conley says he dropped the body. You
know it’s blood because Chief Beavers saw blood there. It
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spattered towards the dressing room; you know it was
blood because Starnes says he saw it was blood and he saw
that the haskoline had been put over it,—and I’m going to
read you this man’s statement, too, unless I give. out phys-
ically, about this haskoline, it’s the purest subterfuge that
ever & man sought to palm off on an honest jury.

Starnes tells you that ‘I found more blood fifty feet
nearer the elevator on a nail.”’ Barrett,—Christopher Co-
lumbus Barrett, if you will, that discovered the hair that
was identified, I believe, by Magnolia Kennedy, Monday
morning, as soon as they began work, before anybody ever
had had time to write a reward,—Barrett, who was not
caught in a single lie, Barrett, who though he works for the
National Pencil Company, had the manhood to stand up—I
trust him and put him up against this man Holloway, who
says that Jim Conley was his nigger. This man Holloway,
who made a statement to me in my office, when he didn’t
see the purpose and the import and the force of the sugges-
tion that this elevator key, after the elevator box was
locked, was always put in Frank’s office, but when it be-
came apparent that too many people saw this man Frank
Sunday morning go there and turn the lever in the power
box, without going to his office to get the key, then it was
that this man Holloway, who we put up and for whose ve-
racity we vouched and who betrayed us and entrapped us,
after he saw the force of the suggestion, after he had told
us that always, without exception, he had locked this ele-
vator box himself and put the key in Frank’s office, throws
us down and by his own affidavit as read in your presence
here, made at a time when he didn’t see the importance of
the proposition, changed his evidence and perjured him-
self either to have this jury aequit this guilty defendant,
his boss and employer, or to get the reward for the convie-
tion of ‘‘his nigger,”’ Jim Conley.

Contrast him with Barrett,—Barrett, the man who dis-
covered the hair on his machine early in the morning and
whose attention was called to this blood there by the dress-
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ing room at a time when no reward is shown to have been
offered and indeed, when you know that no reward was of-
fered because no executive of this State or of this city of-
fered any reward during Sunday or as early as 7 or 8
o’clock Monday morning. I say to you that this man Bar-
rett stands an oasis in a mighty desert, standing up for
truth and right and telling it, though his own job is at
stake, and you know it. And you may fling your charges of
perjury just as far as you want to, but I tell you right now,
gentlemen, that Barrett, when he swore that he found
blood there at the place where Conley said he dropped the
body, told the truth; and when he said he found that hair
on that machine, I tell you Barrett told the truth, and if
there be a man in this town that rightly deserves and who
ought to receive the rewards, if there are any, it’s this poor
employe of the National Peneil Company, who had the
manhood and the courage to tell the truth, and I hope if
there be such a thing as a reward te be given to anybody,
that this man Barrett gets it. But not a single thing did
Barrett swear but that either didn’t occur before any re-
wards were offered, or that weren’t substantiated by four
and five of the most reputable witnesses that could be
found. And Barrett didn’t make his discoveries May 16th,
either, Barrett made them Monday morning, April 8th,
and they haven't any resemblance to a plant. They come so
clean and so natural that the most warped and the most
biased must recognize the fact that Barrett has told the
truth, the whole truth and nothing but the truth.

But you can wipe Barrett out of this case and still you
have got an abundance of firm ground upon which to stand.
Barrett isn’t shown to have lied, dodged or equivocated.
Mrs. Jefferson,—and I’'m only going to give you a few of
the people that saw blood there—Mrs. Jefferson saw dark
red spot about as large as a fan, and in her opinion, it was
blood, and it was blood. Mel Stanford says he saw the
blood at the dressing room Monday, dark spots that looked
exactly like blood and this white stuff, haskoline, had been
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smeared over it. ‘‘It was not there Friday, I know,’’ said
Mel Stanford, ‘‘because I swept the floor Friday at that
place. The white substance appeared to have been swept
over with a coarse broom; we have such a broom, but the
one used by me Friday in sweeping over that identical spot
was of finer straw; the spots were dry and the dark led
right up here within five feet of where the smear was.”’
Blood and haskoline.

Jim Conley saw her go up and didn’t see her go down.
Necessary, absolutely necessary, that this man should put
her where he said in his telegram or letter the body was
found. The discovery made Monday by Barrett and Jef-
ferson and Mel Stanford and seen by Beavers and Starnes,
but not only that, but reinforced by Darley, for Darley says
“I saw what appeared to be blood spots at the dressing
room, a white substance had been smeared over it, as if to
hide it.”” And Quinn says ‘‘The spots I saw at or near the
dressing room looked like blood to me.’’

Sometimes you have got to go into the enemy’s camp to
get ammunition. It’s a mighty dangerous proposition,—
Doctor Connally knows what a dangerous proposition it is
to go into the enemy’s camp to get ammunition, he has been
an old soldier and he will tell you that there is no more dan-
gerous proposition,—I expeet Mr. Mangum knows some-
thing about it, this going into the enemy’s camp to get am-
munition ; and yet in this ease, conscious of the fact that we
were right, having Darley tied up with an affidavit, we
dared to go right into the enemy’s camp, and there we got
the best evidence of the fact that Frank was more nervous
than he had ever been known to be except on two occa-
sions, one when he had seen a little child killed, and the
other when he and his boss had had a falling out—this man
Montag, who was so afraid something was going to be
twisted in this case—and also Darley saw the blood. It
was a mighty hard pill for Darley, it was an awful hard
sitnation for him, but we drove it up to him and he dared
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not go back on the affidavit which he had signed, though he
did modify his statements.

All right; I'm not going to call over all these other peo-
ple,—Mrs. Small and others,—though Mrs. Carson denied
it, she went there,—who claimed to have seen that blood.
But to cap it all, Mel Stanford says ‘I swept the floor,”’—
he’s an employe and he’s an honest man,—*‘it wasn’t there
Friday.”” Why!? Because old Jim, when he went to move
that body, put it there Saturday. To eap it all, Doctor
Claude Smith, the City Bacteriologist, says ‘I analyzed it
and I tell you that I found blood corpuscles.”” And now
you come in with the proposition that that blood had been
there ever since that machinist Lee saw that fellow Duffy
stand there with his finger cut and let it spout out at the
end,—a thing Duffy says never happened, and you know
never happened, and we called on you to produce the paper
this man Lee said he signed and you can’t do it, because he
never signed one. Not only that, but your own employe,
your own witness, Mary Pirk, your own witness, Julia
Fuss, your own witness, Magnolia Kennedy, your own wit-
ness, Wade Campbell, and your own witness Schiff and
others whose names are too numerous to take up your val-
uable time to mention, all say thut they saw this great big
spot there covered over with something white, which we
know to have been haskoline.

Now, Harry Scott didn’t manipulate exactly right, so
they got them some new Richmonds and put them in the
field, and this fellow Pierce,—and where is Pierce? Echo
answers where? And where, oh, where, is Whitfield? And
echo answers where? The only man you bring in here is
this man McWorth. Starnes denies, Black denies, Scott de-
nies, every witness put on the stand denies, that around
that scuttle hole anything was seen immediately after that
murder. Don’t you know that Frank, who went through
that factory,—that Schiff, Darley, Holloway, don’t you
know that they would have been only too glad to have re-
ported to Frank that blood spots had been found around
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that scuttle hole, and don’t you know that Frank would
have rushed to get his detective Scott to put the police in
charge of the information that blood had been found here?
But long after Jim Conley had been arrested, after this
man Holloway had arrested him, after this man Holloway
had said that Jim was ‘‘his nigger,’’ realizing the despera-
tion of the situation, realizing that something had to be
forthcoming to bolster up the charge that Conley did it,
then it was and not until then that this man McWorth,
after he had gone looking through the factory for a whole
day, at about 3:30 o’clock saw seven large stains, found the
envelope and stick right there in the corner.

Now, he found too much, didn’t he?t Wasn’t that a lit-
tle too much? Is there a man on this jury that believes that
all these officers looking as they did there, through that fac-
tory, going down in this basement there through that very
scuttle hole, would have overlooked seven large stains
which were not found there until May 15th? Scott said “‘I
looked there just after the murder, made search at the scut-
tle hole, didn’t see blood spots there.”’ Starnes says the
same, Rosser says the same, and these men Mel Stanford
and Darley both say they had been cleaning up all that
very area May 3rd, and yet the men who cleaned up and
all these men never saw them and never even found the en-
velope or the stick. Why it’s just in keeping with that
plant of the shirt at Newt Lee’s house. I don’t care how
much you mix this man Black. Boots Rogers says, Darley
says, that Sunday morning, when suspicion pointed towards
this man Newt Lee, that this man Frank, the brilliant Cor-
nell graduate and the man who was so capable at making
figures that certain parts of his work have never been fixed
since he left that factory, when he knew a girl had been
murdered down stairs, when he knew that suspicion pointed
towards Newt Lee, took that slip out of the clock and stood
there, looked at it, told those men, in answer to a question,
if Newt Lee would have had time to have left and gone
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home after he killed that girl and changed his clothing,
that old Newt didn’t have the time.

Why did he say it then? Because he knew that Lanford
and Black and the other detectives who were there would
have examined that slip for themselves, then and there, and
would have seen that these punches were regular or irreg-
ular. But he stood there, and because he knew he would
be detected if he tried to palm off a fraud at that time and
place, this man of keen perception, this man who is quick at
figures, this Cornell graduate of high standing, looked over
those figures which register the punches for simply twelve
hours,—not quite twelve hours,—in that presence, sur-
rounded by those men, told them that Newt Lee wouldn’t
have had the time, but, ah! Monday afternoon, when he
sees that there isn’t enough evidence against Newt Lee, and
that the thing ain’t working quite as nicely against this
man Gantt, who he told was familiar with this little girl,
Mary Phagan, and then he suddenly proposes, after a con-
ference with his astute counsel, Mr. Haas, that ‘““you go out
to my house and make a search,’”’ and then, in the same
breath and at the same time, he shrewdly and adroitly sug-
gests to Black that Newt Lee, he has suddenly discovered,
had time to go out to his house, and forthwith, early Tues-
day morning, John Black, not havirig been there before be-
cause Leo M. Frank told him that Newt Lee didn’t have
time to go out to his house, but after the information comes
in then Tuesday morning, John Black puts out and goes to
old Newt’s house and finds a shirt; that’s a plant as sure as
the envelope is a plant, as the stick is a plant, as the spots
around the scuttle hole. And the man that did his job, did
it too well; he gets a shirt that has the odor of blood, but
one that has none of the scent of the negro Newt Lee in the
armpit. He puts it, not on one side, as any man moving a
body would necessarily have done, but he smears it on both
sides, and this carries with it, as you as honest men must
know, unmistakable evidence of the fact that somebody



LEO M. FRANK. 357

planted that shirt sometime Monday, at whose instance and
suggestion we don’t know.

And that elub business: Doector Harris says that that
wound could not have been done with that elub, and Doc-
tor Hurt says it could not have been done with that club,
and not a doctor of all the numerous doctors, good men and
good doctors as they are for some purposes, ever denies it.
A physical examination of that shirt shows you that it
wasn’t on the person when that blood got on it,—there is as
much blood on the inside or the under side that didn’t
come through to the outside. Lee didn’t deny the shirt,
but he never did say that it was his shirt. Cornered up as
he was, not a negro, one negro in a thousand, that wouldn’t
have denied the ownership of that shirt, but old Lee was
too honest to say that it wasn’t his shirt,—he didn’t re-
member it; and you don’t know whether it was his or not.

Now this envelope and this stick is found at the radiator,
at the scuttle hole, May 15th, after the place had been
cleaned up, according to Darley and other witnesses, in-
cluding Mel Stanford, and after, as I said, it had been thor-
oughly searched by Scott, Campbell, Rosser, Starnes and I
don’t know how many others; and then you say that these
things weren’t a part and parcel of the same scheme that
caused this man to have Conley write those notes planted
by the body to draw attention away from him. Gentlemen,
you can’t get away from the fact that blood was there, you
can’t do it; now, can you? Just as honest men, now, honest
men can you get away from that? If human testimony is
to be Believed, you’ve got to recognize the fact that blood
was on the second floor, and that there was no blood at the
scuttle hole; that the shirt and the club and the spots were
plants.

‘‘She had left the plant five minutes when Lemmie Quinn,
the foreman of that plant, came in and told me I eouldn’t
keep him away from the factory even though it was a holi-
day, at which time I smiled and kept on working.”’ Smiled
and kept on working! ‘‘I wanted to know when they would
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have lunch, I got my house and Minola answered the phone
and she answered me back that she would have lunch im-
mediately and for me to come right away. I then gathered
my papers together and went upstairs to see the boys on
the top floor ; this must have been, since I just looked at my
watch, ten minutes to one. Mrs. White states that it was
12:35, that she passed by and saw me, that’s possibly true,
I have no recollection about it, perhaps her recollection is
better than mine.”” She remembered it very well.

Now, this Minola McKnight business. Isn’t it strange
that this man Albert, her husband, would go up there and
tell that kind of a tale if there wasn’t some truth in it?
Isn’t it strange that Minola herself, in the tale that they
seek to have you believe was a lie, should have been sus-
tained by Mrs. Selig, when she tells you ‘‘Yes, I gave her
$5.00 to go get some change,’’ and Mrs. Frank gave her a
hat? Do you believe that this husband of hers didn’t see
that man Frank when, after this murder, he went home and
was anxious to see how he looked in the glass, but as the
people had gone to the opera, anxious to get back to keep
his engagement with Jim Conley? And all this talk about
Mrs. Selig, about this thing not having been changed. Gen-
tlemen, are you just going to swallow that kind of stuff
without using your knowledge of human nature? And you
tried to mix old Albert up, and right here, I’'m going to read
you 8 little bit about Albert’s evidence: ‘‘Yes sir, he came
in close to 1:30, I guess, something like that.”” ¢‘Did he or
not eat anything?’’ “‘No sir, not at that time, he didn’t, he
came in and went to the sideboard in the dining room and
stood there a few minutes, then he goes out ‘and catches the
car.” ‘“How long did he stay at the house?’’ ¢‘I suppose
he stayed there five or ten minutes.”” ¢‘‘About five or ten
minutes?’” ‘‘About five or ten minutes.” ““What did he
do at the sideboard?’’ “‘I didn’t see him do anything at the
sideboard.”” “‘Isn’t there a door between the cook room
and the dining room?’’ These gentlemen asked him, and
Albert said, ‘‘Yes, this here dining room was open;’’ yes,
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they didn’t keep it shut all the time, said Albert. ‘‘And
you know he didn’t eat anything in that dining room?’’
“Yes, I know he didn’t eat.”’

And this is the tale that had been told Craven by the
husband of Minola McKnight, and Minola went down there
and in the presence of her counsel, stated these things to
these officers and she never would have done it if it hadn’t
been the truth. Gordon was down there, and he could have
said—and if he hadn’t said it then he’s unworthy of the
name of lawyer—‘‘Minola, if these things aren’t true, don’t
you put your name to it, if you do you are liable to go to
the penitentiary for false swearing; if you don’t, the writ
of habeas corpus is guaranteed to every man, and in less
than two hours, by an order of a judge of the Superior Court
I'll have you out of here.”” And yet, George Gordon, with
his knowledge of the law, with his knowledge of his client’s
rights, sits there and lets Minola McKnight, the cook, who
is sustained in the statement that she then made, but which
here in this presence she repudiated, corroborated by her
husband and sustained in many particulars by the Seligs
themselves,—Qeorge Gordon sat there and let her put her
fist to that paper, swearing to a lie that might send her to
the penitentiary, and he was her lawyer and could have re-
leased her from that prison by a writ of habeas corpus as
quick as he could have gotten to a judge, because any judge
that fails to hear a writ of habeas corpus immediately is
subject to damages and impeachment.

But Craven was there and Albert was there and this
woman, McKnight, sitting there in the presence of her
lawyer, this man that was so eager to inject into this ease
something that these men wanted in here all the time, but
never could get until he got on that stand and swore that
I had said a thing that you saw by the questions that I
asked him never did occur, that I was afraid that I would
get in bad with the detectives—I would get in bad with
them if I would try to run their business, and I never will
get in bad with them because I never expect to undertake

l
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to run their business; I’ve got as much as I can say grace
over to attend to my own business. And you go out there,
now, and bring in Julius Fisher and a photographer, and
all these people, and try to prove this negro Albert Me-
Knight lied, and by the mere movement of that sideboard,
which Mrs. Selig in her evidence says, even, every time
they swept it was put just exactly back in the same place,
—then you try to break down Albert McKnight’s evidence
with that. Why, gentlemen, Albert says that that sideboard
had been moved, and you know it had been moved, and Al-
bert McKnight stood, not where these gentlemen sought to
put him, but at a place where he could see this man Frank,
who came home, there sometimes, as Albert says, between one
and two o’clock, after he had murdered the girl, and didn’t
eat his dinner, but hurried back to the factory to keep his en-
gagement with Jim Conley, who had promised to come back
and burn her body in the furnace.

You tell me that Albert would have told that lie? You
tell me that Albert’s wife, in the presence of Albert and
Craven and Pickett, honorable, upright men, who worked
for the Beck & Gregg Company, the same firm that Albert
MecKnight works at,—and do you tell me that George Gor-
don, a man who poses as an attorney, who wants to pro-
tect the rights of his client, as he would have you see, sat
there in that presence and allowed this woman, for her hus-
band, to put her fist to a paper and swear to it which would
consign her to the penitentiary? I tell you that that thing
never happened, and the reason Minola McKnight made
that affidavit, corroborating this man, her husband, Albert,
sustained as she is by the Seligs, biased and prejudiced and
willing to protect their son-in-law as they were, is because
it was the embodiment of the truth and nothing but the
truth; and as honest, unprejudiced, unbiased men, you
know it.

And you know he didn’t eat anything in that dining
room, yes, I know he didn’t eat. ‘‘Don’t you know you
can’t sit in that dining room,’’ says Mr. Arnold, ‘‘and don’t
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you know you can’t see from the kitchen into the dining
room, you know that, don’t yout’’ ‘‘Yes sir, you certainly
can see;’’ and the very evidence of the photographs and
Julius Fischer and others who came here, after that side-
board had been moved, sustains Albert McKnight, and
shows that once that sideboard is adjusted, you could see,
as Albert says, and he did see because he would have never
told that tale unless he had been there and seen it. ‘‘You
can see in there?’’ ¢‘Yes sir, you can see; look in the mir-
ror in the corner and see all over that dining room;’’ that’s
what Albert swore. And if there’s anybody in the world
that knows how to get up a plan to see from the kitchen
into the dining room or to hear what’s going on among the
white folks in the dining room, it’s a negro. And Albert
told too straight a tale, he told too reasonable a tale.
“Don’t you know that you can’t look in the mirror in the
corner and see it3’’ Albert says ‘‘I did do it, I stayed there
about five or ten minutes while he was there and looked in
that mirror at him, Mr. Frank.”” ‘“You stayed there in
that kitchen on that occasion and looked in the mirror at
him that five or ten minutes he stayed there?’’ ¢‘Yes sir.”’
¢“By looking in that mirror you can see what’s going on in
that room¥’’ ‘‘You can see if they are eating at the table.”’
“Don’t you know that you can’t see in that room by look-
ing into that mirror?’’ ¢‘‘Yes sir, you can see in there.”’
““You can see all over the room ?’’—tried to make him say
that—*‘No, not all over it exactly.”” ‘“But you can see
even when they are eating at the table?’’ ‘‘You can look
in that mirror and see in the sitting room and through that
dining room,’’ said Albert, ‘‘to a certain extent.”” And he
says he never was in the dining room in his life. That’s
reasonable. ‘‘You were right side of the back door of the
kitchen?’’ ‘‘Yes, sir.”’ ‘‘Let me give you a little drawing;
now were you sitting right in front of that little hallway
between the two rooms, in front of it?’’ Says Albert, ‘‘Not
exactly.”” ‘“You were sitting right here against the wall,
weren’t you?’’ And he said ‘‘Yes sir.”” “‘I don’t know
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whether it’s fair or not,—that’s a fair statement?’’ And
Albert says, ‘I don’t know whether it’s fair or not, but I
know I saw Leo M. Frank come in there some time between
one and two o’clock Saturday, April 26th, and I know he
didn’t stay but about ten minutes and left to go to town.”
And he tells you the way in which he left, and Frank in his
statement says that, while he didn’t get on that car, he
went in such a direction as Albert McKnight might have
naturally supposed he went down there. ‘‘Minola she went
in there but stayed only a minute or two in the dining
room, I never looked at the clock.” ‘‘You don’t know ex-
actly what time?’’ *‘No, but I know it was obliged to have
been something after one when Mr. Frank came there and
he came in and went before the sideboard and then went
back to town.”” And he says ‘I don’t know exactly
whether he did or not because I have never been in the
house no further than the cook room.’” Then he says ‘‘Who
did you tell?”’ “I told Mr. Craven.” ‘“Who is Craven?”’
¢He is the boss at the plow department at the Beck &
Gregg Hardware Company;’’ and that’s the way the de-
tectives got hold of it, and try all you will to break old
Albert down, I submit to you, gentlemen, that he has told
the absolute truth and stands unimpeached.
' August 25,

Mr. Dorsey: 1 regretted more than you the necessity for
your being carried over another week or, rather, another
Sunday. I was even more exhausted than I anticipated,
and this morning my throat and voice are in such shape
that I fear I will not be able to do the case the justice it
demands. I thought myself, had we not had the adjourn-
ment that I might have been able to finish my speech and
His Honor charge you Saturday afternoon, but I am sure
such would not have been the case.

‘When we closed on Saturday, I was just completing a
brief analysis of the statement made by this defendant.
I’'m not going into any exhaustive analysis of that state-
ment, because it is not necessary to further inconvenience
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you and I haven’t the physical strength, but there is cer-
tain language and certain statements and assertions made in
this statement by this defendant which merit some considera-
tion. This defendant stated to you, after His Honor had ex-
cluded our evidence and properly, I think, that his wife visited
him at the police station. He says that she was there almost in
hysterics, having been brought there by her father and two
brothers-in-law and Rabbi Marx—no, ‘‘Rabbi Marx was
with me, I consulted with him as to the advisability of al-
lowing my dear wife to come up to the top floor to see
those surroundings, city detectives, reporters and snap-
shotters.” He doesn’t prove that by a living soul and re-
lies merely upon his own statement. If they could have
proven it by Rabbi Marx, who was there and advised him,
why didn’t they do it? Do you tell me that there lives a
true wife, conscious of her husband’s innoeence, that
wouldn’t have gone through snap-shotters, reporters and
everything else, to have seen him— '

My. Arnold. 1 must object to as unfair and outrageons an argn-
ment as that, that his wife didn’t go there through any eonsciousness
of guilt on his part. I have sat here and heard the unfairest argu-
ment I have ever heard, and I ean’t objeet to it, but I do object to his
making any allusion to the failure of the wife to go and see him; it's
unfair, it isn’t the way to treat a man on trial for his life.

The CourT. Is there any evidence to that effect?

My. Dorsey. Here is the statement I have read.

My. Ammold. T object to his drawing any conelusions from his
wife going or not going, one way or the other, it’s an outrage upon
law and decency and fairness.

The Courr. Whatever was in the evidence or the statement I
maust allow it.

My. Dorsey. “Let the galled jade winee”—

Myr. Arnold. 1 object to that, I'm not a “galled jade,” and I’ve
got a right to objest. T’m not galled at all, and that statement is
entirely unealled for.

Frank said that his wife never went back there because
she was afraid that the snapshotters would get her picture—
because she didn’t want to go through the line of snapshot-
ters. I tell you, gentlemen of the jury, that there never
lived a woman, conscious of the rectitude and innocence of
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her husband, who wouldn’t have gone to him through snap-
shotters, reporters and over the advice of any Rabbi under
the sun. And you know it. Frank says in his statement,
with reference to these notes written by Conley, “I said I
know he can write.”’ How long did it take him to say it, if
he ever said it. ‘I received many notes from him asking me
to loan him money, I have received too many notes from him
not to know that he can write.”” In other words, says Frank,
in his statement, I have received notes signed with his name,
purporting to have been written by him, and he says they
were written by a pencil. Frank says he said ‘‘I told them
if you will look in the drawer in the safe you will find the
card of a jeweler from whom Conley bought a watch on the
installment plan.’’ He corroborates Conley there, with refer-
ence to the watch incident and what occurred there in his
office when Conley told him not to take any more money out.
¢‘Now, perhaps if you go to that jeweler you may find some
sort of receipt that Conley had to give and be able to prove
that Conley can write.”” Scott says that no such thing ever
happened. But if Frank knew so well that this man Conley
could write, in the name of fairness why didn’t Frank, when
he saw those notes at the police station, found beside this
dead body, then and there say ‘‘this is the writing of James
Conley?’’ Why didn’t he do it? Scott denies that any such
thing happened, or that they came into possession of any in-
formation from Frank that led to knowledge on their part
that this man Conley could write. And up to the time that
they discovered this man Conley could write, this man
had kept his mouth sealed and it was only the knowledge on
the part of the detectives and the knowledge on the part of
Conley that the detectives knew he was lying about his ability
to write, that forced him to make the first admission that he
was connected with this erime. He says he knew that Con-
ley could write. Why, then, did he keep his mouth shut
until the detectives discovered it, when he knew that the
notes found beside that poor girl’s body was the one key that
. was going to unlock the Phagan mystery?
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You know why. Ah, you did know that Conley could
write. You knew it, not only because he wrote the notes for
you, through which you sought to place the responsibility
for this crime on another man, but you knew it because he
checked up the boxes of pencils, and he had written you
numerous notes to get money from you, just like he borrowed
money from those other people in that factory. You knew
that the most powerful fact that could be brought to light
showing who committed this dastardly crime was to find
who penned the notes placed with the body; and yet, al-
though you saw them, according to your own statement, at
police headquarters and saw them there the very Sunday
morning that the erime was committed, not a word, not a
word, although the notes themselves said that the erime was
done by a negro. It is not necessary to discuss that further.

Frank says, with reference to this visit of Conley to the
factory, after Conley had gone through over yonder and
demonstrated in detail, as told you by Branch, and in the
same length of time and almost to the minute that Conley
himself says it took, too, though Conley only knows the clock
registered four minutes to one and don’t know anything
about the balance of the time, he says, with reference to the
visit of Conley to the jail, when Conley wanted to confront
him, ““I told them if they got the permission, I told them
through my friend Mr. Klein, that if they got the permis-
sion of Mr. Rosser to come, I would speak to them, would
speak to Conley and face him or anything they wanted, if
they got the permission of Mr. Rosser. Mr. Rosser was on
that day up at Tallulah Falls trying a case.”” But Mr. Ros-
ser got back, didn’t he? Mr. Rosser didn’t remain at Tallu-
lah Falls,

I tell you, gentlemen of the jury, measuring my words as
I utter them, and if you have sense enough to get out of a
shower of rain you know it’s true, that never in the history
of the Anglo-Saxon race, never in the history of the African
race in America, never in the history of any other race, did
an ignorant, filthy negro, accuse a white mar of a erime and
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that man decline to face him. And there never lived within
the State of Georgia, a lawyer with one-half the ability of
Mr. Luther Rosser, who possessed a consciousness of his
client’s innocence, that wouldn’t have said ‘‘Let this ignor-
ant negro confront my innocent client.”” 1f there be a negro
who accuses me of a crime of which I am innocent. I tell you,
and you know it’s true, I’'m going to confront him, even be-
fore my attorney, no matter who he is, returns from Tallulah
Falls, and if not then, I tell you just as soon as that attorney
does return, I’m going to see that that negro is brought into
my presence and permitted to set forth his accusations.

You make much here of the fact that you didn’t know what
this man Conley was going to say when he got on the stand.
You could have known it, but you dared not do it.

Mr. Rosser. May it please the Court, that is an untrue state-
ment; at that time, when he proposed to go through that dirty
farce, with a dirty negro, with a crowd of policemen, confronting
this man, he made his first statement—his last statement, he said, and
these addendas nobody ever dreamed of them, and Frank had no
chance to meet them; that’s the truth. You ought to tell the truth,
if a man is involved for his life; that’s the truth. .

My. Dorsey. It does not make any difference about your adden-
das, and I’'m going ¢o put it right up to this jury—

My. Rosser. May it please the Court, have I got the right ¢o
interrupt him ‘when he mis-states the facts?

The CourT. Whenever he goes outside of the record.

My. Rosser. Has he got the right to comment that I haven’t exer-
cised my reasonable rights?

The Courr. No, sir, not if he has done that.

Mr. Rosser. Noi)ody has got a right to comment on the fact that
I have made a reasonable objection.

My. Dorsey. But I'm inside of the record, and you know it, and
the jury knows it. I said, may it please Your Honor, that this man
Frank declined to be confronted by this man Conley.

My. Rosser. That isn’t what I objected to; he said that at that
meeting that was proposed by Conley, as he says, but really proposed
by the detectives, when I was out of the city, that if that had been
met, T would have known Conley’s statement, and that’s not true; I
would not have been any ‘wiser about his statement than I was here
the other day.

The CourT. You ean comment upon the fact that he refused to
meet Frank or Frank refused to meet him, and at the time he did it,
he was out of the city.

My. Amold. We did objeet to that evidence, Your Honor, but
Your Honor let that in.
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The Courr. I know; go on.

My. Dorsey. They see the foree of it.

.Mr. Rosser. Is that a fair comment, Your Honor, if I make a
reasonable objection, to say that we see the force of it?

The Courr. I don’t think that, in reply to your objertion, is a
fair statement.

My. Dorsey. Now, may it please Your Honor, if they don't see
the foree of it, you do—

My. Rosser. 1 want to know, is Your Honor’s ruling to be ebso-
lutely disregarded like that?

The CourT. Mr. Dorsey, stagoinside of the record, and quit com-
menting on what they say and do.

My. Dorsey. I am inside of the record, and Your Honor knows
that’s an entirely proper comment.

My. Rosser. Your Honor rules—he says one thing and then says
Your Honor knows better—

My. Dorsey. Your Honor knows I have got a right to eomment
on the eonduct of this defendant.

The Courr. Of course, you have, but when they get up, I don’t
think you have any right to comment on their objections as they are
making them to the Court.

Mr. Dorsey. I don’t.

The Courr. No, I don’t think so.

My. Dorsey. Isn’t everything that oecurs in the presence of the
Court the subject matter for comment?

The CourT. No, I don’t think you ean comment on these things.
You can comment on any conduct within the provinee of this trial,
but if he makes an objection that’s sustained, why, then, you can't
comment on that.

My. Dorsey. Does Your Honor say I’'m outside of the record?

The Court. No, I don’t, but I say this: you can comment on the
fact that Frank refused to meet this man, if that’s in the record, you
have a right to do that.

This man Frank, a graduate of Cornell, the super-
intendent of the pencil factory, so anxious to ferret
out this murder that he had phoned Schiff three times on
Monday, April 28th, to employ the Pinkerton Detective Agen-
cy, this white man refused to meet this ignorant negro, Jim
Conley. He refused upon the flimsy pretext that his eounsel
was out of town, but when his counsel returned, when he had
the opportunity to know at least something of the accusations
that Conley brought against this man, he dared not let him
meet him. It is unnecessary to take up time discussing that.
You tell me that the weakest among you, if you were inno-
cent and a man of black skin charges you with an infamous
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murder, that any lawyer, Rosser or anybody else, could keep
you from confronting him and nailing the lie?! No lawyer
on earth, no lawyer that ever lived in any age or any clime
could prevent me, if I were innocent, from confronting a
man who accused me wrongfully, be he white or black.

And you, Leo Frank, went in and interviewed Newt Lee
downr yonder at twelve o’clock, Tuesday night, April 29th.
And what did you do? Did you act like a man who wanted
to get at the truth, who didn’t know it and wanted to get at
the truth? Ah, no. Instead of going into that room and
taking up with this negro Newt Lee, the man towards whom
you had directed suspicion infamously to save your own
neck, a man that you would have seen hung on the gallows in
order to save your reputation with the people on Washington
street and the members of the B’nai B’rith, did you make an
earnest, honest, conscientious effort, as an innocent employer
would with his employee, to get at the truth?

No; aceording to Lee, you hung your head and quizzed him
not, but predicted that.both Lee and you would go to hell if
Lee continued to tell the story which he tells even until this
good day: and then in your statement here, try to make it
appear that your detective Scott and old John Black eon-
cocted a scheme against you and lied as to what occurred on
that Tuesday night. The reason why Frank didn’t put it up
to Newt Lee and try to get Newt Lee to tell him how that
murder occurred and what he knew about it, was beeause
Frank knew that Lee was innocent, that he was the murderer
and that he was adding to the dastardly erime of assault
upon the virtue of this girl, was adding to the erime of
murder of this girl, another infamous effort to send this negro
to the gallows in order to save his reputation and neck.

Listen to this—he’s smart, and just listen how, in his
statement, he qualifies and fixes it up so that, when we come
back with rebuttal, the technical law will protect him:
‘““They (meaning the detectives) stress the possibility of
couples having been let into the factory at night’’—by night
watchmen? No,—*‘‘By night Watchman Newt Lee.’” Lee
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had been there but two or three weeks,—three weeks.
Frank could have told you that the detectives stressed the
fact that couples went in there holidays, Saturdays and at
nights, at all times and at any time when other night watch-
men were there, but Newt Lee, having been there but three
weeks, he effectively shuts off the State from impeaching his
statement or contradicting it, and therefore, he tells you that
the detectives stressed the fact that couples had been in here
while the night watchman Newt Lee, was watching,—and
Newt had been there but three weeks.

That wasn’t the period, that wasn’t the time. During that
three weeks that old Newt was night watching, there was
but one person for whom your passion burned, and that was
Mary Phagan. And she wouldn’t meet you, and she didn’t
meet you any time during that period that Newt Lee was
night watching. But in the summer previous, when Dalton was
seen to go there, if it be not true that couples were admitted,
why didn’t you make the bold, emphatie, challenging state-
ment that at no time were couples ever admitted? And then
you tell me that that’s a good statement and a fair statement
and a frank statement?

Now, another thing. Liston to this—I read from the de-
fendant’s statement: ‘‘Now, with reference to these spots
that are claimed to be blood and that Mr. Barrett found, I
don’t claim they are not blood, they may have been, they
were right close to the ladies’ dressing room, and we have
accidents there, and by the way, in reference to those acei-
dents, the accidents of which we have records are not the
only accidents that have happened there. Now, we use paint
and varnish around there, a great deal of it, and while I
don’t say that this is not blood, it may be, but it could also
have been paint; I have seen the girls drop bottles of paint
and varnish and have them break there on the floor, I have
seen that happen right close to that spot. If that had been
fresh red raint or if it had been fresh red blood and that
haskoline compound, that soap in it which is a great solvent,
had been put on there in the liquid state, it wouldn’t have



370 X. AMERICAN STATE TRIALS.

shown up white, as it showed up then, but it would have
showed up either pink or red.”’

Now, first, contrast that statement for a moment with
this statement with reference to the condition of the floor
where Barrett worked. There he says there wasn’t a spot,
much less a blood spot,—‘‘looked at the machinery and the
lathe, looked at the table on which the lathe stands and the
lathe bed and the floor underneath the lathe and there wasn’t
a spot, much less a blood spot underneath.”” All right;
you say that that wasn’t blood, you say that that haskoline
wouldn’t turn that color. In the name of goodness, in the
name of truth, I ask you, if that haskoline mixed with that
blood on the second floor wouldn’t have produced the identi-
cal result that these witnesses have sworn, if it be true, as
Mr. Rosser stated, that you don’t attach any importance to
the cabbage findings and experiments made in this case, why
didn’t you devote a little of your time to bringing before this
jury a reputable chemist and a man who could sustain you in
that statement? You had that evidence in your possession,
or if you were able to bring in these medical experts here
to tear down the powerful evidence of Dr. Roy Harris, as
eminent an authority as lives in the State of Georgia, in the
name of truth and fair play, before you men who ought to
have every fact that will enable you to get at the truth, why
didn’t you bring one chemist to sustain you?! There’s but
one answer, and you know what it is. Those spots were blood,
they were blood over which had been placed that substance,
haskoline, and the color that blood and haskoline would make
upon that floor was the identical color found there by the
numerous witnesses who saw it. Important? There is no
more important fact for you to have shown than that this
haskoline, when wiped over blood, would have made a color
the like unto which Frank in his statement would have you
believe would have been made.

Are you going to accept the statement of this man, with all
these circumstances unsupported by chemists or anybody
on earth, because they couldn’t get them to come in and stul-
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tify themselves on that point, as against the evidence of all
these witnesses who have told you that that was blood, and
against the evidence of Doctor Claude Smith, the City Bacte-
riologist of the City of Atlanta, who tells you that through a
chemical analysis he developed the fact that that was blood?

This defense, gentlemen—they have got no defense, they
never have come into close contact in this case, except on the
proposition of abuse and villification. They circle and flutter
but never light; they grab at varnish and cat’s blood and
rat’s blood and Duffy’s blood, but they never knuckle down

-and show this jury that it wasn’t blood; and in view of the
statement of that boy, Mel Stanford, who swept that floor
Friday afternoon, in view of the statement of Mrs. Jefferson,
in view of the statement of ‘‘Christopher Columbus’’ Bar-
rett, who tells the truth, notwithstanding the fact that he
gets his daily bread out of the coffers of the National Pencil
Company, you know that that was the blood of this innocent
vietim of Frank’s lustful passion.

The defense is uncertain and indistinet on another propo-
sition, they flutter and flurry but never light when it comes
to showing you what hole Jim Conley pushed his victim down.
Did he shoot her back of that staircase back there? No.
Why? Because the dust was thick over it. Because unim-
peached witnesses have shown you it was nailed down; be-
cause if he had shot her down that hole, the boxes piled
up there to the ceiling would have as effectively concealed
her body as if she had been buried in the grave, for some
days or weeks. Did he shoot her down this other hole in the
Clark Woodenware Company’s place of business? Where
even if what Schiff says is true, that they kept the shellac
there, it would nevertheless have concealed her body a longer
time than to put it down there by the dust bin where the
fireman and people were coming in through the back door.
Did this negro, who they say robbed this girl, even if he had
taken the time to write the notes, which, of course, he didn’t
—even after he had knocked her in the head with that
bludgeon, which they tell you had blood on it, and robbed
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her, even if he had been such a fool and so unlike the other
members of his race, by whom brutal murders have been
committed, should have taken time to have tied a eord around
her neck, a cord seldom found down there in the basement,
according to your own statement, except when it’s swept
down in the trash, but a cord that hangs right up there on
the office floor, both back there in the varnish room and up
there in the front. If he had done all that—a thing you
know that he didn’t do, after he had shot her down in that
hole in the Clark Woodenware Company, down there in that
wing of the place where they keep this shellae, if they do
keep it, why would that negro have gone down there and
moved her body, when she was more securely fixed down
there? And why was it, will you tell me, if he shot her down
that scuttle hole, that he wrote the notes and fixed the cord,
and will you tell me how it happens that, when after this
man Holloway, on May 1st, had grabbed old Jim Conley,
when he saw him washing his shirt and said ‘‘he’s my nig-
ger,”’—fifteen days afterwards, when squad number two of
the Pinkerton people had been searching through that fae-
tory a whole day and right down in that area, the elevator
being run, the detectives, both the Pinkertons and the city
force had looked around there immediately after the crime,
will you tell me how it happened that, if he shot her down
that hole, that there was 8o much blood not found until the
15th of May, and more blood than that poor girl is ever
shown to have lost?

Another thing: This man Frank says that ‘“Mr. Quinn
said he would like to take me back to the metal department
on the office floor, where the newspapers that morning stated
that Mr. Barrett of the metal department had claimed he had
found blood spots, and where he had found some hair.”” Al-
though he had seen in the morning papers that this man
Barrett claimed to have seen blood there, before he went
back to see it, although this thing tore him all to pieces, and
although he was anxious to employ a detective,—so anxious
that he phoned Schiff three times to get the Pinkertons



LEO M. FRANK. 373

down, according to his own statement, Lemmie Quinn had
to come and ask him back to see the blood spots on the sec-
ond floor, found by this man Barrett.

Is that the conduct of a man, the head of a pencil factory,
who had employed detectives, anxious to assist the police,—
saw it in the newspapers and yet Lemmie Quinn had to go
and ask him to go back? And then he tells you in this state-
ment, which is easy to write, was glibly rattled off, a state-
ment that you might expeet from a man that could plot the
downfall of a girl of such tender years as little Mary Phagan,
that he went back there and examined those blood spots with
an electric flashlight, that he made a particular and a minute
examination of them, but strange to say, not even Lemmie
Quinn comes in to sustain you, and no man on earth, so
far as this jury knows, ever saw Leo M. Frank examining
what Barrett said and Jefferson said and Mel Stanford said
and Beavers said and Starnes said and a host of others said
was blood near the dressing room on the second floor. You
know why? Because it never happened. If there was a spot
on this earth that this man Frank didn’t want to examine,
if there was a spot on earth that he didn’t want any blood
found at all, it was on the second floor, the floor which, ac-
cording to his own statement, he was working on when this
poor girl met her death.

Schiff, he says, saw those notes down there and at police
headquarters. Frank says he visited the morgue not only
once but twice. If he went down there and visited that
morgue and saw that child and identified her body and it
tore him all to pieces, as he tells you it did, let any honest
man, T don’t care who he be, on this jury, secking to fathom
the mystery of this thing, tell me why it was, except for the
answer that I give you, he went down there to view that
body again? Rogers said he didn’t look at it; Black said he
didn’t see him look at it.

My, Rosser. He is mis-stating the evidence. Rogers never said
that he didn’t look at the body, he said he was behind him and didn’t

know whether he did or not; and Black said he didn’t know whether
he did or not.
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My. Dorsey. Rogers said he never did look at that body.

My. Armnold. 1 insist that isn’t the evdence. Rogers said he didn’t
know and couldn’t answer whether he saw it or not, and Black said
the same thing.

I’m not going to quibble with you. The truth is, and you
know it, that when that man Frank went down there to look
at that body of that poor girl, to identify her he never went
in that room, and if he did look at her long enough to iden-
tify her, neither John Black nor Rogers nor Gheesling knew
it. I tell you, gentlemen of the jury, that the truth of this
thing is that Frank never looked at the body of that poor
girl, but if he did, it was just a glance, as the electrie light
was flashed on and he immediately turned and went into an-
other room.

My. Rosser. There isn’t a bit of proof that he went into another
room, I object again, eir, there isn’t a particle of proof of that.

If that man Frank ever looked at that girl’s face,—I chal-
lenge them to produce the record to show it,—it was so brief
that if she was dirty and begrimed and her hair was bloody
and her features contorted, I tell you that, if he didn’t know
her any better than he would have you believe he knew her,
he never could have identified her as Mary Phagan. Never
could. And I say to you, gentlemen of the jury, that the rea-
son why this man revisited that morgue on Sunday after-
noon, after he had failed to mention the subject of death in
the bosom of his family at the dining table, when he tells
you that it tore him all to pieces, there was but one reason
for revisiting that morgue, and that was to put his ear to
the ground and see if at that hour there was any whisper or
suggestion that Leo M. Frank, the guilty man, had commit-
ted the dastardly deed.

Black didn’t see him, Rogers didn’t see him, Gheesling
didn’t see him. One of the earliest to arrive, the superinten-
dent of the factory (Rogers said he had his eye on him) he
turned and stepped aside, and he himself said that the sight
tore him all to pieces, and he seeks to have you believe that
that automobile ride and the sight of that poor girl's fea-
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tures accounts for the nervousness which he displayed; and
yet we find him going, like a dog to his vomit, & sow to her
wallow, back to view the remains of this poor little innocent
girl. And I ask you, gentlemen of the jury, if you don’t
know that the reason Leo M. Frank went down to that
morgue on Sunday afternoon was to see if he could scent
anything in the atmosphere indicating that the police sus-
pected Leo M. Frank? He admits his nervousness, he ad-
mits his nervousness in the presence of the officers; the Se-
ligs say that he wasn’t nervous, that he wasn’t nervous Sat-
urday night when he telephoned Newt Lee to find out if any-
thing had happened at the factory, that he wasn't nervous
when he read this Saturday Evening Post.

He wanted to get out of the view of any man who repre-
sented the majesty and dignity of the law, and he went in
behind eurtains or any old thing that would hide his counte-
nance from those men.

T come back to the proposition in the bosom of his family,
—notwithstanding he read that Saturday Evening Post out
there in the hall Saturday night, this thing kept welling in
his breast to such an extent that he had to make a play of
being composed and cool, and he went in there and tried to
break up the card game with the laughter that was the
laughter of a guilty conscience. Notwithstanding the fact
that he was able, Sunday, at the dining table and in the
bosom of his family, when he hadn’t discussed this murder,
when Mrs. Selig didn’t know that it was a murder that con-
cerned her, when the whole Selig houschold were treating
it as a matter of absolute indifference, if he wasn’t nervous
there, gentlemen of the jury, surely he was, as I am going to
show you, nervous when he came face to face and had to dis-
cuss the proposition with the minions of the law.

He was nervous when he went to run the elevator, when
he went to the box to turn on the power, and he says here in
his statement, unsupported by any oath, that he left that box
open because some member of the fire department had come
around and stated that you must leave that box open because

~
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the electricity might innocently electrocute some members of
the fire department in case of fire. I ask you, gentlemen of
the jury, what was the necessity for leaving the box open
when a simple turn of the lever would have shut off the elec-
- tricity and enabled the key to have been hung up in the
office, just exactly like old Holloway swore when he didn’t
know the importance of the proposition, in the affidavit which
I have and which was submitted in evidence to you, that that
box was locked and the key was put in Frank’s office? Why
don’t they bring the fireman here who went around and
gave such instructions? First, because it wasn’t necessary,
they could have cut the electricity off and locked the box.
And second, they didn’t bring him because no such man ever
did any such thing, and old Holloway told the truth before
he came to the conclusion that old Jim Conley was ‘‘his nig-
ger’’ and he saw the importance of the proposition that when
Frank went there Sunday morning the box was unlocked and

Frank had the key in his pocket.

My. Rosser. You say Mr. Frank had the key in his pocket? No
one mentioned it, that isn’t the evidence; I say it was hung up in
the office, that’s the undisputed evidence.

Myr. Dorsey. Holloway says when he got back Monday morning
it was hung up in the office, but Boots Rogers said this man Frank—
and he was sustained by other witnesses—when he came there to run
that elevator Sunday morning, found that power box unlocked.

Mr. Rosser. That’s not what you said.

My. Dorsey. Yes it is.

Mr. Rosser. You said Frank had the key in his pocket next morn-
ing, and that isn’t the evidence, there’s not a line to that effect.

The CourT. Do you still insist that he had it in his pocket?

My. Dorsey. I don’t care anything about that; the point of the

roposition, the gist of the proposition, the foree of the proposition
18 that old Holloway stated, way back yonder in May, when I inter-
viewed him, that the key was always in Frank’s office; this man told
you that the power box and the elevator was unlocked Sunday morn-
lL{ng and the elevator started without anybody going and getting the
ey.

Mr. Rosser. That’s not the point he was making, the point he was
making, to show how clearly Frank must have been connected with
it, he had the key in his pocket. He was willing to say that when
he ought to know that’s not so.

The Courr. He’s drawing a deduction that he claims he’s draw-

ing
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Myr. Rosser. He doesn’t claim that. He says the point is it was
easily gotten in the office, but that’s not what he said.

The Covrr. You claim that’s a deduction ycu are drawing?

My. Dorsey. Why, sure.

The Court. Now, you don’t claim the evidence shows that?

My. Dorsey. 1 claim that the power box was standing open Sun-
day morning,

The Courr. Do you insist that the evidence shows he had it in
his pocket?

Mr. Dorsey. 1 say that’s my recollection, but I'm 'willing to waive
it; but let them go to the record, and the record will sustain me on
that point, just like it sustains me on the evidence of this man

, which I’m now going to read.

Rogers said ‘‘Mr. Gheesling caught the face of the dead
girl and turned it over towards me; I looked then to see if
anybody followed me, and I saw Mr. Frank step from out-
side of the door into what I thought was a closet, but I after-
wards found out where Mr. Gheesling slept, or somebody
slept, there was a little single bed in there.”’

I don’t want to misrepresent this testimony, for goodness
knows there’s enough here without resorting to any such
practice as that, and I don’t want to mislead this jury and
furthermore, I'm not going to do it. Frank says, after look-
ing at the body, ‘‘I identified that little girl as the one that
had been up shortly after the noon of the day previous and
got her money from me. I then unlocked the safé and took
out the pay roll book and found that it was true that a little
girl by the name of Mary Phagan did work in the metal plant
and that she was due to draw $1.20, the pay roll book showed
that, and as the detective had told me that some one had
identified the body of that little girl as that of Mary Phagan,
there could be no question but what it was one and the same
girl.’> And he might have added, ‘‘as I followed her back
into the metal department and proposed to her that she sub-
mit to my lascivious demands, I hit her, she fell, she struck
her head; to protect my character, I choked her—to protect
my reputation I choked her, and called Jim Conley to move
her down to the basement, and for all these reasons, because
I made out the pay roll for fifty-two weeks during which
time Mary had worked there, I know, for these reasons, al-
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though I didn’t look at her and couldn’t have recognized her
if she was in the dirty, distorted condition,’’ he tells you in
this statement, she really was, ‘‘but I know it was Mary
Phagan.” . ,
And he corroborates in his statement these detectives, he
says down at the undertaking establishment, ‘‘went down a
long dark passageway with Mr. Rogers following, then I
came and Black brought up the rear, Gheesling was on the
opposite side of the little cooling table, the table between
him and me; he took the head in his hands, put his finger
exactly where the wound in the left side back of the head was
located ;’’ and he seeks to have you believe that he ‘‘noticed
the hands and arms of the little girl were very dirty, blue
and ground with dirt and cinders, nostrils and mouth,—the
mouth being open,—nostrils and mouth just full of saw-dust,
the face was all puffed out, the right eye was blackened and
swollen and there was a deep scratech over the left eye on the
forehead.”” He tells in his statement that in that brief
glance, if he ever took any glance at all, he saw that. The
only way in the world to believe him is to say that these men,
John Black and Boots Rogers, who have got no interest in
this ecase in God’s world but to tell the truth, perjured them-
selves to put the rope around the neck of this man. Do you
believe it? Starnes is a perjurer, too? Starnes says ‘‘when
I called this man up over the telephone I was careful not to
mention what had happened;’’ and unless Starnes on that
Sunday morning in April was very different from what you
would judge him to be by his deportment on the stand here
the other day, he did exactly what he said he did. And yet
this defendant in his statement said he says ‘‘what’s the
trouble, has there been a fire?’’ He says ‘‘No, a tragedy, I
want you to come down right away;’’ ‘‘I says all right;’’ ‘Il
send an automobile after you,’’ and Starnes says that he never
mentioned the word tragedy, and yet, so conscious, so con-
scious was this man Frank when Rogers and Black went out
there and he nervously twitching at his collar, ‘‘What’s
the trouble, has the night watchman reported anything,’’
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asked them not, ‘‘has there been a fire,”” but ‘‘has there been
a tragedy?’”’ But Starnes, the man who first went after
Newt Lee, the negro night watchman, because he pointed his
finger of suspicion at him,—Starnes, the man who went after
Gantt because this defendant pointed the finger of suspicion
at him—Starnes, the man who has been a detective here on
the police force for years and years, is a perjurer and a liar;
to do what? Simply to gratify his ambition and place a
noose around the neck of this man Frank, when he could
have gone out after, if the circumstances had warranted it,
or if he had been a rascal and wanted to travel along the line
of lest resistance, Newt Lee or Gantt or Conley.

Another thing: Old Newt Lee says that when this defend-
ant called him Saturday night, a thing that he had never
done during the time that he had been there at that pencil
factory serving him as night watchman, Newt Lee tells you,
although the defendant says that he asked about Gantt, Newt
Lee says that Gantt’s name was never mentioned, and that
the inquiry was ‘‘has anything happened at the factory?’’

You tell me, gentlemen of the jury, that all these cireum-
stances, with all these incriminating cireumstances piling up
against this man that we have nothing in this case but pre-
judice and perjury!

Newt says he never mentioned Gantt. Frank in his state-
ment says ‘‘I succeeded in getting Newt Lee, and asked him
if Mr. Gantt had gone.’”’ He instructed this man Newt Lee to
go with Gantt, to watch him, to stay with him, and old Newt
Lee wouldn’t even let Gantt in that factory unless Frank said
that he might go up. He had instructed Lee previous there-
to not to let him in for the simple reason he didn’t want
Gantt coming down there. Why!?! Because he didn’t want
him to ecome down and see and talk with little Mary for some
reason I know not why; and old Newt Lee stopped this man
Gantt on the threshold and refused to let him go up, and
this man Frank says ‘‘you go up with him and see that he
gets what he wants and usher him out.”” And yet, though
he had never done any such thing during the time Newt Lee
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had been up there, he innocently called Newt up to find out,
he said, if Gantt had gone and Newt said to find out if every-
thing was all right at the factory; and you know that the
reason he called up was to find out if Newt, in making his
rounds, had discovered the body of this dead girl.

‘““Would you conviet him on this circumstance or that cir-
cumstance?’’ No. But I would weave them all together, and
I would make a rope, no one strand of which sufficiently
strong to send this man to the gallows for this poor girl’s
death, but I would take them all together and I would say,
in conformity with the truth and right, they all make such
a rope and such a strand and such a cable that it’s impos-
sible not only to conceive a reasonable doubt, but to conceive
any doubt at all.

Frank was in jail, Frank had already stated in his affidavit
at police headquarters, which is in evidence, contradieting
this statement and this chart which they have made, that he
didn’t leave his office between certain hours. Frank didn’t
know that his own detective, Harry Scott, had found this lit-
tle Monteen Stover,—and I quote her evidence, I quote it
and I submit it shows that she went in that office and went far
enough in that office to see who was in there, and if she
didn’t go far enough in, it’s passing strange that anybody in
that office,—Frank himself, could have heard that girl and
could have made his presence known. Scott, their own Pink-
erton detective, gets the statement from Monteen Stover,
and he visits Leo M. Frank in his cell at the jail. Frank
in order to evade that says, ‘‘to the best of my recollection
I didn’t stir out of the office, but it’s possible that, in order
to answer a call of nature, I may have gone to the toilet,
these are things that a man does unconseciously and can’t
tell how many times nor when he does it.”’

I tell you, gentlemen of the jury, that if this man Frank
had remained in his office and was in his office when Monteen
Stover went in there, he would have heard her, he would
have seen her, he would have talked with her, he would have
given her her pay. I tell you, gentlemen of the jury, that if
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this man Frank had stepped out of his office to answer a call
of nature, that he would have remembered it, and if he
wouldn’t have remembered it, at least he wouldn’t have
stated 8o repeatedly and unqualifiedly that he never left his
office, and only on the stand here, when he faces an honest
jury, charged with the murder, and circumstances banked
up against him, does he offer the flimsy excuse that these are
things that people do unconsciously and without any recol-
lection. But this man Secott, in company with Black, after
they found that little Monteen Stover had been there at
exactly the time that old Jim Conley says that that man
with this poor little unfortunate girl had gone to the rear,
and on May 3rd, the very time that Monteen Stover told them
that she had been up there, at that time this Pinkerton de-
tective, Scott, as honest and honorable a man as ever lived,
the man who said he was going hand in hand with the police
department of the City of Atlanta and who did, notwith-
standing the fact that some of the others undertook to leap
with the hare and run with the hounds, stood straight up by
the city detectives and by the State officials and by the truth,
put these questions, on May 3rd, to Leo M. Frank: says he
to Frank:

“From the time you got to the factory from Montag
Brothers, until you went to the fourth floor to see White and
Denham, were you inside your office the entire time?’’ An-
swer: ‘I was.”” Again, says Scott—and Mr. Scott, in jail,
when Frank didn’t know the importance of the proposition
because he didn’t know that little Monteen Stover had said
that she went up there and saw nobody in his office—Scott
came at him from another different angle: ‘‘From the time
you eame from Montag Brothers, until Mary Phagan came,
were you in your office?’’ and Frank said ‘‘yes.”” ‘‘From
twelve o’clock,’’ says Scott, ‘‘until Mary Phagan entered
your office and thereafter until 12:50, when you went up-
stairs to get Mrs. White out of the building, were you in
your office?’” Answer: ‘‘Yes.”’ ‘‘Then,’’ says Scott, ‘‘from
twelve to twelve-thirty, every minute during that half hour,
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you were in your office?’’ and Frank said ‘‘yes.”” And not
until he saw the -wonderful capacity, the wonderful ability,
the wonderful devotion of this man Seott to the truth and
right did he ever shut him out from his counsel. No sug-
gestion then that he might have had to answer a call of na-
ture, but emphatically, without knowing the importance, he
told his own detective, in the presence of John Black, that
at no time, for no purpose, from a few minutes before this
unfortunate girl arrived, until he went upstairs, at 12:50,
to ask Mrs. White to leave, had he been out of his office.

Then you tell me that an honest jury, with no motive but
to do right, would accept the statement of this man Frank,
that he might have been, these things occur so frequently
that a man can’t remember, and by that statement set aside
what he said to his own detective, Harry Scott? Well, you
can do it; you have got the power to do it; no king on the
throne, no potentate has the power that is vested in the
American jury. In the secret of your consultation room, you
ean write a verdict that outrages truth and justice, if you
want to, and no power on earth can call you to account, but
your conscience, but so long as you live, wherever you go,
that conscience has got to be with you,—you can’t get away
from it; and if you do it, you will lose the peace of mind
that goes with a clear conscience of duty done, and never
again, so long as you shall last upon this earth, though others
not knowing the truth might respect you, will you ever have
your own self-esteem.

I have already talked to you about this time element. You
made a mighty effort to break down little George Epps. You
showed that McCoy didn’t have a watch; have tried to show
this man Kendley was a liar because he knew the little girl
and felt that he knew in his heart who the murderer was.
But there’s one witness for the State against whom not a
breath of suspicion has been apparent,—we impeached these
men Matthews and Hollis by other witnesses besides George
Epps and besides George Kendley and besides MeCoy, and
as to how that little girl got to that factory, gentlemen, this.
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man Mr. Kelley, who rode on the same car with Hollis, the
same car that Hollis claims or Matthews claims that he rode
on, knew the girl, knew Matthews, tells you and he’s unim-
peached and unimpeachable, and there’s no suggestion here,
even if you set the evidence of Epps and MeCoy and Kend-
ley aside, upon which an honest jury ean predicate a doubt
that this man Kelley of the street car company didn’t tell
the truth when he says that she wasn’t on that ear that this
man Matthews says she was and she went around, because ¢‘I
rode with Matthews and I know her and I know Matthews.”’

And Mr. Rosser says that he don’t ecare anything about all
this medical evidence,—he don’t care anything about cab-
bage. I'm not going back on my raising here or anywhere,
and I tell you, gentlemen, that there is no better, no more
wholesome meal, and when the stomach is normal and all
right, there is nothing that is more easily digested, because
the majority of the substances which you eat takes the same
length of time that cabbage requires. And I tell you that
cabbage, corn bread and buttermilk is good enough for any
man. I tell you, gentlemen of the jury, that Mr. Rosser’s
statement here, that he don’t care anything for that evi-
dence of Doctor Roy Harris about this cabbage which was
taken out of that poor girl’s stomach, is not borne out by
the record in this case. It wouldn’t surpise me if these able,
astute gentlemen, vigilant as they have shown themselves to
be, didn’t go out and get some doctors who have been the
family physicians and who are well known to some of the
members of this jury, for the effect that it might have upon
you

My. Amold. There is not a word of evidence as to that; it is a
grossly improper argument, and I move that that be withdrawn from
the jury.

My. Dorsey. I don’t state it as a fact, but I am suggesting it.

Mr. Arnold. He has no right to deduet it or suggest it, I just
want Your Honor to reprove it—reprimand him and withdraw it
from the jury; I just make the motion and Your Honor can do as
you please. )

I am going to show that there must have been something
besides the training of these men, and I’'m going to contrast
them with our doctors.
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My. Arnold. 1 move to exclude that as grossly improper. He says
he is arguing that some physician was brought here because he was
the physician of some member of the jury, it’s grossly unfair and it's
grossly improper and insulting, even, to the jury. .

My, Dorsey. I say it is eminently proper and absolutely a legiti-
mate argument.

My. Arnold. 1 just record my objection, and if Your Honor lets
it stay in, you ean do it.

My. Dorsey. Yes, sir; that wouldn’t scare me, Your Honor.

The Courr. Well, I want to try it right, and I suppose you do.
Is there anything to authorize that inference to be drawn?

Mr. Dorsey. Why sure; the fact that you went out and got gen-
eral practitioners, that know nothing about the analysis of the stom-
ach, know nothing about pathology.

The Court. Go on, then.

My. Dorsey. 1 thought so.

My. Arnold. Does Your Honor hold that is proper—“I thought so1”

The Courr. I hold that he ean draw any inference legitimately
from the testimony and argue it—I do not know whether or not there
is anything to indicate that any of these physicians was the physi-
cian of the family.

My. Rosser. Let me make the suggestion, Your Honor ought to
know that before you let him festify it.

The Courr. He says he does not know it, he’s merely argning it
from an inference he has drawn.

I can’t see any other reason in God’s world for going out
and getting these practitioners, who have never had any
special training on stomach analysis, and who have not had
any training with the analysis of tissues, like a pathologist
has had, except upon that theory. And I am saying to you,
gentlemen of the jury, that the number of doctors that these
men put up here belie the statement of Mr. Rosser that he
doesn’t attach any importance to this cabbage proposition,
because they knew, as you know, that it is a powerful factor
in sustaining the State’s case and breaking down the alibi
of this defendant. It fastens and fixes and nails down with
the accuracy only which a scientific fact can do, that this
little girl met her death between the time she entered the
office of the superintendent and the time Mrs. White came
up the stairs at 12:35, to see her husband and found this
defendant at the safe and saw him jump. You tell me that
this Doctor Childs, this general practitioner, who don’t
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know anything about the action of the gastric juices on
foods in the stomach, this man of the short experience of
seven years, this gentleman, splendid gentleman though he
is, from Michigan, can put his opinion against the eminent
Secretary of the Georgia Board of Health, Doctor Roy
Harris? I tell you no.

Now, briefly, let’s run over this nervousness proposition.
The man indicated nervousness when he talked to old man
John Starnes, when Black went out to his house and he sent
his wife down to give him nerve, although he was nearly
dressed and she wasn’t at all dressed, he betrayed his nerv-
ousness by the rapidity of his questions, by the form of his
questions. But first, before we get to that, he warned old
Newt Lee to come back there Saturday at four o’clock, and
dutiful old darkey that he was, old Newt walked in and
Frank then was engaged in washing his hands. Jim Con-
ley hadn’t come, but he was looking for Conley, and he sent
old Newt Lee out, although Newt insisted that he wanted to
sleep, and although he might have found a cozy corner on
any floor in that factory, with plenty of sacks and cords
and other things to make him a pallet, he wanted old man
Newt to leave. Why? When Newt said he was sleepy he
wanted him to leave so that he could do just exactly what
old Jim Conley told you Frank made his promise to do,—he
wanted an opportunity to burn that body, so that the City
Police of Atlanta wouldn’t have the Phagan mystery solved
today, and probably it would not even be known that the
girl lost her life in that factory.

His anxiety about Gantt going back into that building
that afternoon, when he hung his head and said to Gantt
that he saw a boy sweeping out a pair of shoes, and Gantt
says ‘‘what were they, tan or black?’’ And ah, gentlemen,
it looked like Providence had foreordained that this eld,
long-legged Gantt should leave, not only one pair, but two
pairs. ‘‘What kind were they,’’ he said; he gave him the
name of one color, and then, as Providence would have it,
old Gantt said, ‘‘ah, but I've got two pair,”” and then it
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was that he dared not say, because he couldn’t then say,
that he saw that man also sweeping them out; then it was
that he said “‘all right, Newt, go up with him and let him
get them,”” and lo and behold, the shoes that this man
Frank would have him believe were swept out, both tan
and black were there. Gantt tells you how he acted; Newt
tells you how he jumped. Rogers and Black, honest men
when they went out there after Mr. Starnes had talked to
him, tell you that he was nervous. Why? Why do you say
you were nervous; because of the automobile ride? Because
you looked into the face of this little girl and it was such a
gruesome sight? I tell you, gentlemen of the jury, and
you know it, that this man Frank needed, when he had his
wife go down to the door, somebody to sustain him. I tell
you that this man Frank, when he had his wife telephone
Darley to meet him at the factory, did it because he wanted
somebody to sustain him. I tell you, gentlemen of the jury,
that, because he sent for Mr. Rosser,—big of reputation and
big of brain, dominating and controlling, so far as he can,
everybody with whom he comes in contact, the reason he
wanted him at the Police Headquarters, and the reason he
wanted Haas, was because his conscience needed somebody
to sustain him.

And this man Darley! We had to go into the enemy’s
camp to get the ammunition, but fortunately, I got on the
job and sent the subpoena, and fortunately Darley didn’t
know that he didn’t have to come, and fortunately he came
and made the affidavit, to which he stood up here as far as
he had to because he couldn’t get around it, in which Dar-
ley says ‘I noticed his nervousness; I noticed it upstairs, I
noticed it downstairs,”’” when they went to nail up the door.
‘“When he sat in my lap going down to the Police Headquar-
ters he shook and he trembled like an aspen leaf.”’ I con-
fronted him with the statement, in which he had said ‘‘com-
pletely undone.’”” He denied it but said ‘“‘almost undone.’”’
I confronted him with the statement that he had made, and
the affidavit to which he had sworn, in which he had used
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the language, ‘‘Completely unstrung,’’ and now he changed
it in your presence and said ‘‘almost completely unstrung.’’

You tell me that this man that called for breakfast at
home, as Durant called for bromo seltzer in San Francisco,
this man who called for coffee at the factory, as Durant
called for bromo seltzer in San Francisco, you tell me that
this man Frank, the defendant in this case, explains his
nervousness by reason of the automobile ride, the view of
the body,—as this man Durant, in San Francisco tried to
explain his condition by the inhalation of gas,—you tell me,
gentlemen of the jury, that these explanations are going to
wipe out the nervousness that you know could have been
produced by but one cause, and that is, the consciousness
of an infamous crime that had been committed?

Old Newt Lee says that when he went back there that
afternoon he found that inside door locked,—a thing that
never had been found before he got there at four o’clock, a
thing that he never had found. Old Newt Lee says that
Frank came out of his office and met him out there by the
desk, the place where he always went and said ‘‘All right,
Mr. Frank,”” and that Frank had always ecalled him in and
given him his instructions. But Newt Lee says that night,
when he went into the cellar, he found the light, that had
always burned brightly turned back so that it was burning
just about like a lightning bug. You tell me that old Jim
Conley felt the necessity to have turned that light down?
I tell you that that light was turned down, gentlemen, by
that man, Leo M. Frank, after he went down there Satur-
day afternoon, when he discovered that Conley wasn’t com-
ing back to burn the body, to place the notes by the body,
that Conley had written, and he turned it down in the hope
that the body wouldn’t be discovered by Newt Lee during
that night.

Monday evening, Harry Scott is sent for, the Pinkerton
man—and it didn’t require any affidavit to hold old Scott
down to the truth, though after my experience with that
man Darley, I almest trembled in my boots for fear this
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man Scott, one of the most material witnesses, although the
detective of this defendant’s company, might also throw me
down. Scott says this man Frank, when he went there
Monday afternoon, after he had anxiously phoned Schiff to
see old man Sig Montag and get Sig Montag’s permission—
had phoned him three times—Scott says that he squirmed
in his chair continually, erossed and uncrossed his legs, rub-
bed his face with his hand, sighed, twisted and drew long
deep breaths. After going to the station Tuesday morning,
just before his arrest—if he ever was arrested—just be-
fore his detention, at another time altogether from the time
that Darley speaks of,—Darley, the man for whom he sent,
Darley the man who is next to him in power, Darley the
man that he wanted to sustain his nerve—Scott, your own
detective, says that he was nervous and pale, and that when
he saw him at the factory, his eyes were large and glaring.
Tuesday morning, Waggoner, sent up there to watch him
from across the street, says before the officers came to get
him, he could see Frank pacing his office inside, through
the windows, and that he came to the office window and
looked out at him twelve times in thirty minutes,—that he
was agitated and nervous on the way down to the station.

I want to read you here an excerpt from the speech of a
man by the name of Hammond, when prosecuting a fellow
by the name of Dunbar for the murder of two little chil-
dren, it explains in language better than I ean ecommand,
why all this nervousness:

“It was because the mighty secret of the fact was in his heart; it
was the overwhelming consciousness of guilt striving within him; it
was nature over-burdened with a terrible load; it was a conscience
striving beneath a tremendous crushing weight; it was fear, remorse
and terror—remorse for the past, and terror for the future. Speec-
tral shadows were flitting before him”—the specter of the dead girl,
the cord, the blood, arose. “The specter of this trial, of the prison,
of the gallows and the grave of infamy. QGuilt, gentlemen of the
Jury, forces itself into speech and conduet, and is its own betrayer.”

Mr. Rosser said that once a thief, always a thief and
eternally damned. Holy Writ, in giving the picture of the
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death of Christ on the Cross, says that,. when He suffered
that agony, He said to the thief, ‘‘This day shalt thou be
with Me in Paradise;’’ and unless our religion is a fraud and
a farce, if it teaches anything, it is that man, though he
may be a thief, may be rehabilitated, and enjoy a good
character and the confidence of the people among whom
he lives.

And this man Dalton, according to the unimpeached tes-
timony of these people who have known him in DeKalb and
Fulton since he left that crowd back yonder where he was a
boy and probably wild and did things that were wrong,
they tell you that today he is a man of integrity, notwith-
standing the fact that he is sometimes tempted to step aside
with 8 woman who has fallen so low as Daisy Hopkins.
Did we sustain him? By more witnesses by far than you
brought here to impeach him, and by witnesses of this
community, witnesses that you couldn’t impeach to save
your life.

Did we sustain him? We not only sustained him by proof
of general good character, but we sustained him by the evi-
dence of this man, C. T. Maynard, an unimpeached and un-
impeachable witness, who tells you, not when Newt Lee was
there, during the three weeks that Newt Lee was there, but
that on a Saturday afternoon in June or July, 1912, he saw
with his own eyes this man Dalton go into that pencil factory
with a woman. Corroboration of Conley? Of course, it’s
corroboration. The very fact, gentlemen of the jury, that
these gentlemen conducting this case failed absolutely and in-
gloriously even to attempt to sustain this woman, Daisy Hop-
kins, is another corroboration of Conley.

But, ah! Mr. Rosser said he would give so much to know
who it was that dressed this man Conley up,—this man
about whom he fusses, having been put in the custody of the
police force of the City of Atlanta. Why, if you had wanted to
have known, and if you had used one-half the effort to ascer-
tain that fact that you used when you sent somebody down
yonder,—I forget the name of the man,—to Walton County
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to impeach this man, Dalton, you could have found it out.
And I submit that the man that did it, whoever he was, the
man who had the charity in his heart to dress that negro up,
—the negro that you would dress in a shroud and send to
his grave,—the man that did that, to bring him into the
presence of this Court deserves not the condemnation, but
the thanks of this jury.

Let’s see what Mr. William Smith, a man employed to de-
fend this negro Conley, set up in response to the rule issued
by His Honor, Juge Roan, and let’s see now if they are not
all sufficient reasons why Conley should not have been de-
livered into the custody of the city police of Atlanta, though
they are no better, but just as good as the sheriff of this
county. ‘‘Respondent (Jim Conley, through his attorney)
admits that he is now held in custody, under orders of this
Court, at the police prison of the City of Atlanta, having
been originally held in the prison of Fulton County, also un-
der order of this Court, the cause of said commitment by
this Court of respondent being the allegation that respondent
is & material witness in the above case,—that of The State
against Leo M. Frank—in behalf of The State, and it is
desired to insure the presence of respondent at the trial of
the above case.”” So he couldn’t get away, in order to hold
him. ‘‘Respondent admits that he is now at the city police
prison at his own request and instance, and through the ad-
vice and counsel of his attorney. Respondent shows to the
Court that the city police prison is so arranged and so offi-
cered that respondent is absolutely safe as to his physical
welfare from any attack that might be made upon him; that
he is so confined that his cell is a solitary one, there being
no one else even located in the cell block with him; that the
key to his cell block and the cell of respondent is always in
the possession of a sworn, uniformed officer of the law; that
under the instruction of Chief of Police Beavers, said sworn
officers are not allowed to permit any one to approach.’’

Judge Roan did it,—no reflection on the sheriff, but with
the friends of this man Frank pouring in there at all hours
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of the night, offering him sandwiches and whiskey and
threatening his life, things that this sheriff, who is as good
as the chief of police but no better, couldn’t guard against
because of the physical structure of the jail, Jim ‘Conley
asked, and His Honor granted the request, that he be re-
manded back into the custody of the honorable men who
manage the police department of the City of Atlanta.

My, Rosser. No, that’s a mistake, that isn’t correct, Your Honor
discharged him from custody—he said that under that petition Your
Honor sent him back to the custody where you had him before, and
that isn’t true, Your Honor discharged him, vacated the order, that’s
what you did.

My. Dorsey. Here’s an order committing him down there first—
you are right about that, I'm glad you are right one time.

My. Rosser. That’s more than you have ever been.

My. Dorsey. No matter what the outcome of the order may have
been, the effect of the order passed by His Honor, Judge Roan, who
presides in this ease, was to remand him into the custody of the
police of the City of Atlanta.

My. Rosser. 1 dispute that; that isn’t the effect of the order
passed by His Honor, the effect of the order passed by His Honor
was to turn him out, and they went through the farce of turning him
out on the street and ecarrying him right back. That isn’t the effect
of Your Honor’s judgment. In this sort of case, we ought to have
the exaet truth.

The Courr. This is what I concede to be the effect of that ruling:
I passed this order upon the motion of State’s counsel, first, is my
recollection, and by consent of Conley’s attorney—

My. Rosser. I’'m asking only for the effect of the last one.

The Court. On motion of State’s counsel, consented to by Con-
ley’s attorney, I passed the first order, that’s my recollection. After-
wards, it eame up on motion of the Solicitor General, I vacated both
orders, committing him to the jail and also the order, don’t you un-
derstand, transferring him; that left it as though I had never made
an order, that’s the effect of it.

Mr. Rosser. Then the effect was that there was no order out at all?

The Courr. No order putting him anywhere.

My. Rosser. Which had the effect of putting him out?

The CourT. Yes, that’s the effect, that there was no order at all.

Mr. Dorsey. First, there was an order committing him to
the common jail of Fulton County; second, he was turned
over to the custody of the police of the City of Atlanta, by
an order of Judge L. S. Roan; third, he was released from
anybody’s custody, and except for the determination of the
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police force of the City of Atlanta, he would have been a lib-
erated man, when he stepped into this Court to swear, or he
would have been spirited out of the State of Georgia so his
damaging evidence couldn’t have been adduced against this
man.

But yet you say Conley is impeached? You went thor-
oughly into this man Conley’s previous life. You found
out every person for whom he had worked, and yet this
lousy, disreputable negro is unimpeached by any man ex-
cept somebody that’s got a hand in the till of the National
Pencil Company, unimpeached as to general bad character,
except by the hirelings of the National Pencil Company.
And yet you would have this jury, in order to turn this
man loose, over-ride the facts of this case and say that Con-
ley committed this murder, when all you have ever been
able to dig up against him is disorderly conduct in the Po-
lice Court. Is Conley sustained? Abundantly. Our proof
of general bad character, the existence of such character as
can reasonably be supposed to cause one to commit an act
like we charge, our proof of general bad character, I say, sus-
tains Jim Conley. Our proof of general bad character as
to lasciviousness not even denied by a single witness, sus-
tains Jim Conley. Your failure to cross-examine and de-
velop the source of information of these girls put upon the
stand by the State,—these ‘‘hair-brained fanaties,”’ as Mr.
Arnold called them, without rhyme or reason, sustains Jim
Conley. Your failure to cross-examine our character wit-
nesses with reference to this man’s character for lascivious-
ness sustains Jim Conley. His relations with Miss Rebecea
Carson, the lady on the fourth floor, going into the ladies’
dressing room even in broad daylight and during working
hours, as sustained by Miss Kitchens,

His relations with Miss Rebecca Carson, who is shown to
have gone into the ladies’ dressing room, even in broad day-
light and during work hours, by witnesses whose names I
can’t call right now, sustains Jim Conley. Your own wit-
ness, Miss Jackson, who says that this libertine and rake
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came, when these girls were in there reclining and lounging
after they had finished their piece work, and tells of the sar-
donic grin that lit his countenance, sustains Jim Conley.
Miss Kitchens, the lady from the fourth floor, that, in spite
of the repeated assertion made by Mr. Arnold, you didn’t
produce, and her account of this man’s conduct when he
came in there on these girls, whom he should have protected
and when he should have been the last man to go in that
room, sustains Jim Conley; and Miss Jackson’s assertion
that she heard of three or four other instances and that
complaint was made to the foreladies in charge, sustains
Jim Conley. Darley and Mattie Smith, as to what they did
even on the morning of Saturday, April 26th, even going
into the minutest details, sustain Jim Conley. MecCrary,
the old negro that you praised so highly, the man that keeps
his till filled by money paid by the National Pencil Com-
pany, as to where he put his stack of hay and the time of
day he drew his pay, sustains Jim Conley. Monteen Stover,
as to the easy-walking shoes she wore when she went up
into this man’s Frank’s room, at the very minute he was
back there in the metal department with this poor little
unfortunate girl, sustains Jim Conley. Monteen Stover,
when she tells you that she found nobody in that office, sus-
tains Jim Conley, when he says that he heard little Mary
Phagan go into the office, heard the footsteps of the two
as they went to the rear, he heard the scream and he saw
the dead body because Monteen says there was nobody in
the office, and Jim says she went up immediately after Mary
had gone to the rear. Lemmie Quinn, your own dear Lem-
mie,—as to the time he went up and went down into the
streets with the evidence of Mrs. Freeman and Hall, sus-
tains Jim Conley. Frank’s statement that he would con-
sult his attorneys about Quinn’s statement that he had vis-
ited him in his office sustains Jim Conley. Dalton, sus-
tained as to his life for the last ten years, here in this com-
munity and in DeKalb, when he stated that he had seen
Jim watching before on Saturdays and holidays, sustains
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Jim Conley. Daisy Hopkins’ awful reputation and the
statement of Jim, that he had seen her go into that factory
with Dalton, and down that scuttle hole to the place where
that cot is shown to have been, sustains Jim Conley. The
blood on the second floor, testified to by numerous wit-
nesses, sustains Jim Conley. The appearance of the blood,
the physical conditions of the floor when the blood was
found Monday morning, sustains Jim Conley. The testi-
mony of Holloway, which he gave in the affidavit before he
appreciated the importance, ecoupled with the statement of
Boots Rogers that that elevator box was unlocked, sustains
Jim Conley. Ivey Jones, the man who says he met him in
close proximity to the pencil factory on the day this mur-
der was committed, the time he says he left that place, sus-
tains Jim Conley. Albert McKnight, who testified as to the
length of time that this man Frank remained at home, and
the fact that he hurried back to the factory, sustains Jim
Conley. The repudiated affidavit, made to the police, in
the presence of Craven and Pickett, of Minola McKnight,
the afidavit which George Gordon, the lawyer, with the
knowledge that he could get a habeas corpus and take her
within thirty minutes out of the custody of the police, but
which he sat there and allowed her to make, sustains Jim
Conley. The use of that cord, found in abundance, to choke
this girl to death, sustains Jim Conley. The existence of
the notes alone sustains Jim Conley, because no negro ever
in the history of the race, after having perpetrated rape or
robbery, ever wrote a note to cover up the crime. The note
paper on which it is written, paper found in abundance on
the office floor and near the office of this man Frank, sus-
tains Jim Conley. The diction of the notes, ‘“this negro did
this,”” and old Jim throughout his statement says ‘‘I done,”’
sustains Jim Conley.

My. Rosser. 1 have looked the record up, and Jim Conley sa;
¢ did it,” time and time again. He said “I disremember whether
did or didn’t,” he says “I did it"—

My. Dorsey. They would have to prove that record before I
would believe it.
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Myr. Rosser. He says time and time again “I disremember whether
I did or not”; he says “I did it,” page after page, sometimes three
times on a page. I’ve got the record, too. Of course, if the Almighty
God was to say it you would deny it.

Mr. Dorsey. Who reported it? .

My. Rosser. Pages 496, (Mr. Rosser here read a list of page
numbers containing the statement referred to.)

Myr. Arnold. I want to read the first one before he caught him-
self, on page 946, I want to read the statement—

My. Dorsey. Who reported it, that’s what I want to know.

My. Arnold. This is the official report and it’s the correct report,
taken down by the official stenographer, and he said, “Now when the
lady comes Il stamp like I did before,” “I says all right, I'll do
just as you say and I did.”

My. Dorsey. He's quoting Frank here, “and ‘he says now ‘when
the lady comes I'll stamp like I did.”

My. Armold. “I says all right, I'll do just as you eay, and I d&id
a8 he 8aid.” He has got it both ways, “I did it,” and “I done it,”
you can find it both ways.

My. Dorsey. The jury heard that examination and the eross-
examination of Jim Conley, and every time it was put to him he
says “I done it.”

Mr. Rosser. And I assert that’s not true, the stenographer took
it down and he took it down eorrectly.

My. Dorsey. I’'m not bound by his stenographer.

My. Rosser. I know, you are not hound by any rule of right in
the universe.

The Court. If there’s any dispute about the correctness of this
report, I will have the stenographer to come here.

My. Parry. 1 reported 1 to 31 myself, and I think I ean make a
statement that will satisfy Mr. Dorsey: The shorthand character
for “did” is very different from “done,” there’s no reason for a
reporter confusing those two. Now, at the bottom of this page—I -
see I reported it myself, and that was what he said, quoting “All
right, I'll do just as you say and I did as he said.” Now, as I say,
my characters for “did” ang “done” are very different and shouldn’t
be confused—no reason for their being econfused.

The Courr. Well, is that reported or not correctly?

Myr. Parry. That was taken as he said it and written out as he
said it. :

My. Dogsey. Let it go, then, I’ll trust the jury on it.

Maybe he did, in certain instances, say that he did so and
80, but you said in your argument that if there is anything
in the world a negro will do, it is to pieck up the language of
the man for whom he works; and while I'1l assert that there
are some instances you ¢an pick out in which he used that
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word, that there are other instanees you mighf pick show-
ing that he used that word ‘‘I done,’” and they know it. All
right, leave the language, take the context.

These notes say, as I suggested the other day, that she was
assaulted as she went to make water. And the only closet
known to Mary, and the only one that she would ever have
used is the closet on the office floor, where Conley says he
found the body, and her body was found right on the route
that Frank would pursue from his office to that closet, right
on back also to the metal room. The fact that this note
states that a negro did it by himself, shows a conscious ef-
fort on the part of somebody to exclude and limit the erime
to one man, and this fact sustains Conley. Frank even, in
his statement sustains him, as to his time of arrival Sat-
urday morning at the factory, as to the time of the visit to
Montags, as to the folder which Conley says Frank had in
his hands, and Frank in his statement says that he had the
folder. Conley is sustained by another thing: This man
Harry White, according to your statement got $2.00. Where
is the paper, where is the entry on any book showing that
Frank ever entered it up on that Saturday afternoon when
he waited for Conley and his mind was occupied with the
consideration of the problem as to what he should do with
the body. Schiff waited until the next week and would have
you believe there was some little slip that was put in a cash
box showing that this $2.00 was given White, and that slip
was destroyed. Listen to this: ‘‘Arthur White borrowed
$2.00 from me in advance on his wages. When we spend,
of course, we credit it; there was a time, when we paid out
money we would write it down on the book and we found it
was much better for us to keep a little voucher book and
let each and every person sign for money they got.”’

“‘Let each and every person sign for money they got,”’
says Frank in his statement, ‘“and we have not only this
record, but this record on the receipt book.”” And notwith-
standing that you kept a book and you found it better to
keep this little voucher book and let each and every person
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sign for money they got, notwithstanding the fact that you
say that you kept a book for express and kerosene and every
other conceivable purpose for which money was appropri-
ated, you fail and refuse, because you can’t, produce the
signature of White, or the entry in any book made by Frank
showing that this man White ever got that money, except
the entry made by this man Schiff some time during the
week thereafter.

I tell you, gentlemen of the jury, that the reason that
Frank didn’t enter up, or didn’t take the receipt from White
about the payment of that money, was because his mind and
conscience were on the crime that he had committed. This
expert in bookkeeping, this Cornell graduate, this man who
checks and re-checks the cash, you tell me that if things were
normal that he would have given out to that man White this
$2.00 and not have taken a receipt, or not have made an
entry himself on some book, going to show it? I tell you
there’s only one reason why he didn’t do it. He is sustained
by the evidence in this case and the statement of Frank that
he had relatives in Brooklyn. The time that Frank says that
he left that factory sustains old Jim.

‘When old Jim Conley was on the stand, Mr. Rosser put
him through a good deal of questioning with reference to
some fellow by the name of Mincey. Where is Mincey?
Echo answers ‘‘Where?’’ Either Mincey was a myth, or
Mincey was such a diabolical perjurer that this man knew
that it would nauseate the stomach of a decent jury to have
him produced. Where is Mincey? And if you weren’t going
to produce Mincey, why did you parade it here before this
jury? The absence of Mincey is a powerful fact that goes
to sustain Jim Conley, because if Mincey could have con-
tradicted Jim Conley, or could have successfully fastened an
admission on old Jim that he was connected in any way with
this erime, depend upon it, you would have produced him if
you had to comb the State of Georgia with a fine-tooth comb,
from Rabun Gap to Tybee Light.

Gentlemen, every act of that defendant proclaims him
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guilty. Gentlemen, every word of that defendant proclaims
him responsible for the death of this little factory girl. Gen-
tlemen, every circumstances in this case proves him guilty
of this crime. Extraordinary? Yes, but nevertheless true,
just as true as Mary Phagan is dead. She died a noble
death, not a blot on her name. She died because she wouldn’t
yield her virtue to the demands of her superintendent. I
have no purpose and have never had from the beginning in
this case that you oughtn’t to have, as an honest, upright
citizen of this community. In the language of Daniel Web-
ster, I desire to remind you ‘‘that when a jury, through
whimsical and unfounded seruples, suffers the guilty to es-
cape, they make themselves answerable for the augmented
danger to the innocent.’’

Your Honor, I have done my duty. I have no apology to
make. Your Honor, so far as the State is concerned, may
now charge this jury,—this jury who have sworn that they
were impartial and unbiased, this jury who, in this presence,
have taken the oath that they would well and truly try the
issue formed on this bill of indictment between the State of
Georgia and Leo M. Frank, charged with the murder of Mary
Phagan; and I predict, may it please Your Honor, that un-
der the law that you give in charge and under the honest
opinion of the jury of the evidence produced, there can be
but one verdict, and that is: We the jury find the defend-
ant, Leo M. Frank, guilty! guilty! guilty!

August 25.

My. Arnold asked that the jury be ordered to retire as he had an
application to make which he did not desire it should hear.

The CourT ae%uiesoed and the jury retired.

Mr. Ammold. 1 make a motion for a mistrial, and I wish to name
the facts on which we make it. We wish to prove every fact included
in this motion, unless the conrt already knows it. We base our mo-
tion on the following facts:

First, at the beginning of this trial counsel for the defendant re-
quested that the eourt room be cleared.

Second, when the court refused to rule out evidence relating to
women, the audience épplauded loudly. The jury was in the court
room twenty feet away and heard the applause.

Third, on Friday, August 22, when court had just adjourned for
the day, when the jury was 200 feet north of the courtheuse on
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South Pryor street, a large crowd cheered the solicitor, crying,
“Hurrah for Dorsey.”

Fourth, on Saturday, August 23, 1913, when the jury was only
100 feet away from the courthouse, in the German cafe, a crowd in
front of the courthouse loudly cheered the solicitor as he came out,
and afterward a porntion of the crowd moved up in front of the
cafe and repeated their cheers.

Fifth, that on the last day of the trial, namely Monday, a large
crowd of women had assembled in the courtroom and taken their
seats before court opened; that as Mr. Dorsey entered the court-
house he was loudly cheered; and that the jury in rooms not more
than twenty feet away must have heard the demonstration plainly.

Sixth, that these demonstrations tended to coerce and intimidate
the jury and influence their verdict in the case.

Your Honor, in the event you do not take cognizance of these
facts yourself and certify to them, we stand ready to prove them
all, The behavior of the spectators throughout this trial has been
disgraceful. This man has bad anything in the world but a fair
irial. I am not afraid of this crowd, and I hope no one else is, but
their demonstrations tend to intimidate the jury.

Myr. Dorsey. We deny there were any shouts of “Hurrah for
Dorsey!” And we econtend that it is ridiculous to claim they
amounted to anything even if they were. You thave the right to
charge the jury that if they hea.nf any of these cheers, to pay no
attention to them, just as you charged the jury to pay no attention
ttz that newspaper headline which you inadvertently allowed them

see.

Jupge RoaN. Of course I heard the cheers this morning, and
the cheers Saturday afternoon. But I do not know what 'was said.

My. Arnold. Do you deny, Mr. Solicitor, that there were eheers
of “Hurrah for Dorsey?”
ﬂl:t{.f. Dorsey. I heard the noise, but I heard no such cheers as

My. Amold. We want an opportunity, your Honor, to prove

these facts unless you are willing to certify to them yourself.
* Jupee RoaN. Whether the jury wes influenced this morning, I
don’t know. What was said Saturday, I don’t know. As to the
jury being in the German cafe Saturday afternoon, and es to a
portion of the erowd moving up in front of the cafe, and contin-
uing the demonstration, I don’t know.

Mr. Arnold. Then we have to prove our facts. Where are these
men that had charge of the jury? I understand the solicitor de-
murs ¢o this action.

Jupge RoaN. No, I don’t understand that he demurs.

My. Dorsey. Your Honor I deny and demur, too.

R. V. Davers. Am a deputy ocafe when the applause began

eheriff ; was not in charge of the
jury on Friday, but was one of
the men in charge on Saturday;
the jury was near the German

end I heard the applause; did
not hear cries of “Hurrah for
Borsey;” the jury could have
heard the applause and cheers;
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after they went inside the cafe
did not hear any more cheers or
applause.

Cross-ezamined. The crowd
was in front of the courthouse;
I could not hear the words they
said, but only the noises and the
handelaps; no one came inside
of the cafe after the jury en-
tered; heard nothing on the out-
side after they went in; do not
know whether Solicitor Dor-
sey was in the courthouse or out-
side of the ecourthouse when
cheering commenced.

Mr. Arnold. As Mr. Dorsey
left the courtroom Friday after-
noon I heard loud cheering in
front of the courthouse; on Sat-
urday I asked the Solicitor not
to leave the courtroom until the
jury had gotten ot of hearing,
to which the Solicitor readily
agreed ; after we had waited sev-
eral minutes, we thought the jury
was out of hearing, and the So-
Ncitor left the courtroom with

me; as the Solicitor stepped in-
to the street there were loud and
excited cheers and cries of “Hur-
rah for Dorsey;” in my judg-
ment these cries could have been
heard as far as Alabama sireet.
To Mr Hooper. Do not know
where the jury was at the time,
exeept by information; did not
hear this trial mentioned by the
erowd; did not hear the crowd
mention Frank’s name. At any
other time, I would be glad for
my friend Dorsey to get all the
approbation he can. But on this
occasion I think the eonduet of
the crowd was shameful. In my
judgment, if the jury is com-
posed of men of ordinary hear-
ing, they could have heard what
1 heard

Charles F. Huber. Am one of
the deputies 'who was in charge
of the jury on Friday; did not
know of the cheers on Friday
nnti)l Saturday morning. (Laugh-
ter.

Mr. Armold. Why, your Honor! you can’t even kegp them quiet

now, here in the courtroom.

I wish to state in the record, Mr

Stenographer, that while a witness was being examined in support
of the motion, quite a demonstration took place in the courtroom un-
favorable to the defendant. Will your Honor certify to that?

Jupge RoaN. I will certify to what happened.

My, Arnold. Will you decline to certify, your Honor, that I asked
you before this trial commenced to clear the courtroom?

Jupge RoaN. No, I won’t decline to do that.

Myr. Arnold. We want an opportunity, your Honor, to complete
our showing on this motion ; some of the other deputies are not here.

Jupae Roaxn. I will overrule the motion for a mistrial, charge the
jury, and then give the attorneys for the defense an opportunity to
summon other witnesses and complete what showing they desire to

make on the motion.

The jury were recalled, and entered the courtroom.

THE CHARGE TO THE JURY.

Jupae RoaN: Gentlemen of the jury. This bili of indiet-
ment charges Leo M. Frank with the offense of murder. The
charge is that Leo M. Frank, in this county, on the 26th
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day of April of this year, with foree and arms, did unlaw-
fully and with malice aforethought kill and murder one
Mary Phagan by then and there choking her, the said Mary
Phagan, with a cord placed around her neck.

To this charge made by the bill of indictment found by the
Grand Jury of this county recently empaneled Leo M. Frank,
the defendant, files a plea of not guilty. The charge as made
by the bill of indietment on the one hand and his plea of not
guilty filed thereto form the issue, and you, gentlemen of the
jury, have been selected, chosen and sworn to try the truth
of this issue.

Leo M. Frank, the defendant, commences the trial of this
issue with the presumption of innocence in his favor, and
this presumption of innocence remains with him to shield
him and protect him until the state shall overcome it and re-
move it by evidence offered to you, in your hearing and
presence, sufficient in its strength and character to satisfy
your minds beyond a reasonable doubt of his guilt of each
and every material allegation made by the bill of indiet-
ment.

I charge you, gentlemen, that all of the allegations of this
indictment are material and it is necessary for the state to
satisfy you of their truth by evidence that convinces your
minds beyond a reasonable doubt of his guilt before you
would be authorized to find a verdict of guilty.

You are not compelled to find, from the evidence, his guilt
beyond any doubt, but beyond a reasonable doubt, such a
doubt as grows out of the evidence in the case, or for the
want of evidence, such a doubt as a reasonable and impartial
man would entertain about matters of the highest importance
to himself after all reasonable efforts to ascertain the truth.
This does not mean a fanciful doubt, one conjured up by the
jury, but a reasonable doubt.

Gentlemen, this defendant is charged with murder. Mur-
der is defined to be the unlawful killing of a human being, in
the peace of the state, by a person of sound memory and dis-
cretion, with malice aforethought either express or implied.
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Express malice is that deliberate intention unlawfully to
take away the life of a fellow-creature, which is manifested by
external circumstances capable of proof.

Malice shall be implied where no considerable provocation
appears, and where all of the circumstances of the killing
show an abandoned and malignant heart.

There is no difference between express and implied malice
except in the mode of arriving at the fact of its existence.
The legal sense of the term ‘‘malice’’ is not confined to par-
ticular animosity to the deceased, but extends to an evil de-
sign in general. The popular idea of malice in its sense of
revenge, hatred, ill will, has nothing to do with the subject.
It is an intent to kill a human being in a case where the law
would neither justify nor in any degree excuse the intention
if the killing should take place as intended. It is a deliberate
intent unlawfully to take human life, whether it springs
from hatred, ill will or revenge, ambition, avarice or other
like passion. A man may form the intent to kill, do the kill-
ing instantly, and regret the deed as soon as done. Malice
must exist at the time of the killing. It need not have ex-
isted any length of time previously.

When a homicide is proven, if it is proven to be the act
of the defendant, the law presumes malice, and unless the
evidence should relieve the slayer he may be found guilty of
murder. The presumption of innocence is removed by proof
of the killing by the defendant. When the killing is shown
to be the act of the defendant, it is then on the defendant to
justify or mitigate the homicide. The proof to do that may
come from either side, either from the evidence offered by
the state to make out its case, or from the evidence offered
by the defendant or the defendant’s statement.

Gentlemen of the jury, you are made by law the sole
judges of the credibility of the witnesses and the weight of
the testimony of each and every witness. It is for you to
" take this testimony as you have heard it, in connection with
the defendant’s statement, and arrive at what you believe te
be the truth.
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Gentlemen, the object of all legal investigation is the dis-
covery of truth. That is the reason of you being selected, em-
paneled and sworn in this case—to discover what is the truth
on this issue formed on this bill of indictment. Is Leo M.
Frank guilty? Are you satisfied of that beyond a reasonable
doubt from the evidence in this case? Or is his plea of not
guilty the truth?

The rules of evidence are framed with a view to this
prominent end—seeking always for pure sources, and the
highest evidence.

Direct evidence is that which immediately points to the
question at issue. Indirect or circumstantial evidence is that
which only tends to establish the issue by proof of various
facts sustaining, by their consistency, the hypothesis claimed.
To warrant a conviction on circumstantial evidence, the prov-
en facts must not only be consistent with the hypothesis of
guilt, but must exclude every other reasonable doubt hypo-
thesis save that of the guilt of the accused.

The defendant has introduced testimony as to his good
character. On this subject, I charge you that evidence of
good character when offered by the defendant in a criminal
case is always relevant and material, and should be consid-
ered by the jury, along with all the other evidenee intro-
duced, as one of the facts of the case.

It should be considered by the jury, not merely where the
balance of the testimony in the case makes it doubtful whether
the defendant is guilty or not, but also where such evidence
of good character may of itself generate a doubt as to the
defendant’s guilt. Good character is a substantial fact, like
any other fact tending to establish the defendant’s innocence,
and ought to be so regarded by the jury. Like all other facts
proved in the case, it should be weighed and estimated by the
jury, for it may render that doubtful which otherwise would
be clear. .

However, if the guilt of the accused is plainly proved to
the satisfaction of the jury beyond a reasonable doubt, not-
withstanding the proof of good character, it is their duty to
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convict. But the jury may consider the good character of
the defendant, whether the rest of the testimony leaves the
question of his guilt doubtful or not, and if a consideration
of the proof of his good character, considered along with the
evidence, creates a reasonable doubt in the minds of the jury
as to the defendant’s guilt, then it would be the duty of the
jury to give the defendant the benefit of the doubt thus
raised by his good character, and to acquit him.

The ‘‘character’’ as used in this connection, means that
general reputation which he bore among the people who knew
him prior to the time of the death of Mary Phagan. There-
fore, when the witnesses by which a defendant seeks to prove
his good character are put upon the stand, and testify that
his character is good, the effect of the testimony is to say that
the people who knew him spoke well of him, and that his
general reputation was otherwise good. When a defendant
has put his character in issue, the state is allowed to attack
it by proving that his general reputation is not good, or by
showing that the witnesses who have stated that his character
is good, have untruly reported it.

Hence, the Solicitor General has been allowed to eross-ex-
amine the witnesses for the defense who were introduced to
testify to his good character. In the cross-examination of
these witnesses, he was allowed to ask them if they had not
heard of various acts of misconduct on the defendant’s part.
The Solicitor General had the right to ask any question along
this line he pleased, in order thoroughly to sift the witnesses,
and to see if anything derogatory to the defendant’s reputa-
tion could be proved by them.

The Court now wishes to say to you that, although the
Solicitor General was allowed to ask the defendant’s charae-
ter witnesses these questions as to their having heard of
various acts of alleged misconduct on the defendant’s part
the jury is not to consider this as evidence that the defendant
has been guilty of any such misconduet as may have been
indicated in the questions of the Solicitor General, or any of
them, unless the alleged witnesses testify to it. Furthermore,
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where & man’s character is put in evidence, and in the
course of the investigation any specific act of misconduct is
shown, this does not go before the jury for the purpose of
showing affirmatively that his character is bad or that he is
guilty of the offense with which he stands charged, but is to
be considered by the jury only in determining the eredibility
and the degree of information possessed by those witnesses
who have testified to his good character.

When the defendant has put his character in issue, the
state is allowed to bring witnesses to prove that his general
character is bad, and thereby to disprove the testimony of
those who have stated that it is good. The jury is allowed
to take this testimony, and have the right to consider it along
with all the other evidence introduced on the subject of the
general character of the defendant, and it is for the jury
finally to determine from all the evidence whether his ckhar- .
acter was good or bad. But a defendant is not to be con-
victed of the crime with which he stands charged, even
though, upon a consideration of all the evidence, as to his
character the jury believes that his character is bad unless
from all the other testimony in the case they believe that he
is guilty beyond a reasonable doubt.

You will, therefore, observe that this is the rule you will
be guided by in determining the effect to be given to the evi-
dence on the subject of the defendant’s character. If, after
considering all the evidence pro and con on the subject of the
defendant’s character, you believe that prior to the time of
Mary Phagan’s death he bore a good reputation ‘among those
who knew him, that his general character was good, you will
consider that as one of the facts in the case, and it may be
sufficient to create a reasonable doubt of the defendant’s
guilt, if it so impress your minds and consciences, after con-
sidering it along with all the other evidence in the case; and
if it does you should give the defendant the benefit of the
doubt and aequit him. However, though you should believe
his general character was good, still if, after giving due
weight to it as one of the facts in the case, you believe from
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the evidence as a whole that he is guilty beyond a reasonable
doubt, you would be authorized to convict him.

If you believe beyond a reasonable doubt from the evi-
dence in this case that this defendant is guilty of murder,
then you would be authorized in that event to say, ‘‘We, the
Jjury, find the defendant gnilty.”’ Should you go no further,
gentlemen, and say nothing else in your verdiet, the Court
would have to sentence the defendant to the extreme penalty
for murder, towit: to be hanged by the neck until he is dead.
But should you see fit to do so, in the event you arrive at the
conclusion and belief beyond a reasonable doubt from the
evidence that this defendant is guilty, then, gentlemen, you
would be authorized in that event, if you saw fit to do so, to
say: ‘“We, the jury, find the defendant guilty, and we recom-
mend that he be imprisoned in the pentitentiary for life.”” In
the event you should make such a verdiet as that, then the
Court, under the law, would have to sentence the defendant
to the penitentiary for life.

You have heard the defendant make his statement. He

had the right to make it under the law. It is not made under
oath and he is not subject to examination or cross-examina-
tion. It is with you as to how much of it you will believe
or how little of it. You may go to the extent, if you see fit,
of believing it in preference to the sworn testimony in the
case,
In the event, gentlemen, you have a reasonable doubt from
the evidence, .or the evidence and the statement together, or
either, as to the defendant’s guilt as charged, then give the
prisoner the benefit of that doubt and acquit him; and in the
event you do acquit him the form of your verdict would be:
‘“We, the jury, find the defendant not guilty.”” As honest
jurors do your utmost to reach the truth from the evidence
and statement as you have heard it here, then let your ver-
dict speak it.

At 1245 the Jury retired.
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THE VERDICT AND SENTENCE.

At 4:55 the Jury returned into court with a verdict of
gualty.

The courtroom had been cleared of spectators; the prisoner
himself, as well as his counsel, were absent (see post, p. 410)
and only the Judge, the officers of the court and the state
counsel and some other members of the bar were present.

‘When the verdict was rendered, the windows of the court-
room were closed on account of the noise made by the crowd
in the streets.®

& “While the jury was out nearly four hours, and each and every
member was pledged to secrecy, it is definitely known that only one
ballot was taken and that the verdiet was reached in a comparatively
short time. When the crowd that filled the eourt room was driven
out Monday afternoon on the order of Judge Roan, it flowed to the
streets to await the verdiet, inereasing in size as the minutes passed.

“A veritable honeycomb of humanity spread over the section from

Whitehall to Central avenue, on Hunter street, and from Alabama
to Mitchell on Pryor. Men and women clung to the walls of build-
ings and sat in doorways. Windows were crowded with women and
girls and children. It was as though a street audience had gathered
to watch an eventful procession. The shrill orders of the mounted
policemen arose over the hum of the erowd. A knot of men clustered
around the press room, the windows of which front Hunter street,
just opposite the new court house building. As the reporters at the
telephone shouted the verdict to their offices, the word came through
the windows. It was received with a shout. The ery of guilty took
twinged flight from lip to lip. It traveled like the rattle of musketry.
Then came a combined shout that rose to the sky. Pandemonium
reigned. Hats went into the air. Women wept and shouted by
turns. .
“A great ovation was accorded Solicitor General Dorsey. As he
appeared in the doorway of the court house while the crowd yelled
its reception of the Frank verdiet, there came a mighty roar.”—At-
lanta Constitution, Aug. 26, 1913,

“The jury reached their verdict within two hours after Frank’s life
had been placed in their hands. On the first ballot the vote was ten
for conviction, one blank and one doubtful. The second ballot was
taken just one hour later, and resulted in a unanimous vote for con-
viction.”—Atlanta Journal, Aug. 26, 1913,

“Two thousand people, mostly men, awaited the announcement
of the verdict in the streets around the court house and the demon-
stration following the news of the verdict drew double that number
to the scene. The windows of the court room 'were ordered closed,
so great was the din from without the eourt. As the solicitor passed



408 X. AMERICAN STATE TRIALS.

JupGe RoaN: Mr. Sheriff, I will pass sentence tomorrow.
Have the prisoner here. I will notify you in time of the
hour. Gentlemen of the jury, I thank you for your patient
service in this case. This has been the longest trial I have
ever participated in, and I dare say the longest you ever
have or ever will. Thanking you again for your long and
faithful service and arduous labors the Court will now dis-
miss you. The state will furnish your script for twenty-nine
days.

August 26.

JupGE RoaN: Mr. Frank, stand up. The jury which has
been trying you for days or rather for weeks, on yesterday aft-
ernoon rendered a verdict finding you guilty of murder. It is
now my duty as the presiding judge of this court to pass the
sentence of the law upon you for that offense. Before I pass
that sentence, have you anything to say, wherefore it should
not be passed.

Frank: I say now, as I have always said, that I am inno-
cent. Further than that my case is in the hands of my coun-
sel.

JUupGE RoaN: Mr. Frank, I have tried to see that you had
a fair trial for the offense for which you have been indicted.
I have the consciousness of knowing that I have made every
effort, as the law requires me to do, to see that your trial was
fair. Your counsel has notified me that a motion for a new

from the court house door he was picked up bodily by members of
the waiting erowd, and on their shoulders carried to his office in the
Kiser building across Pryor street. The shouting was deafening
when the solicitor appeared in the street. Two ballots were cast by
the jury before an agreement was reached. The first ballot cast
showed eleven members for a verdict of guilty withont the recommen-
dation of mercy and one in doubt. After one more ballot, an hour
later, the twelfth man came over to the majority and made the early
verdiet possible. Judge Roan declared that never in all of his
experience had he witnessed such a demonstration following the
announcement of a verdict. The shout from the 2,000 gathered out-
side the court room attracted more, and in ten minutes after the ver-
dict was made public the crowd was so great that the police reserves
began riding through it in an effort to disperse it.”—Atlanta Jour-
nal, Aug. 26, 1913. .
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trial will be filed in due order, and it will be duly heard. It
is now my duty to pronounce the formal sentence of the law
upon you, which I will read in open court. Indictment for
murder, Fulton superior court, May term, 1913. Verdiet of
guilty, July term, 1913, Whereupon, it is considered, ord-
ered and adjudged by the court that the defendant, Leo M.
Frank, be taken from the bar of this court to the common
jail of the county of Fulton, and that he be there safely kept
until his final execution in the manner fixed by law. It is
further ordered and adjudged by the court that on the tenth
day of October, 1913, the defendant, Leo M. Frank, shall be
executed by the sheriff of Fulton county in private, witnessed
only by the executing officer, a sufficient guard, the relatives
of such defendant, and such clergymen and friends as he may
desire; such execution to take place in the common jail of
Fulton county, and that said defendant on that day, between
the hours of 10 o’clock .a. m. and 2 o’clock p. m. be by the
sheriff of Fulton county hanged by the neck until he shall be
dead, and may God have mercy on his soul.

The following protest was issued by the prisoner’s attorneys and
published in the Atlanta newspapers of August 26:

We deem it not amiss to make a short statement, as the attorneys
of Leo M. Frank, to the public. The trial which has just occurred
and which has resulted in Mr. Frank’s conviction, was a farce and
not in any way a trial. In saying this, we do not make the least
eriticism of Judge Roan, who presided. Judge Roan is one of the
best men in Georgia and is an able and conscientious judge. The
temper of the public mind was sueh that it invaded the court room
and invaded the streets and made itself manifest at every turn the
Jjury made; and it was just as impossible for this jury to escape the
effects of this public feeling as if they had been turned loose and
had been permitted to mingle with the people. In doing this we are
making no eriticism of the jury. They were only men and uncon-
sciously this prejudice rendered any other verdict impossible. It
would have required a jury of stoies, a jury of Spartans to have with-
stood this situation. The time ought to come when this man will get
a fair trial, and we profoundly believe that it will. The final judg-
ment of the American people is a fair one. It is sometmes delayed
in coming, but it comes. We entered into this case with the profound
conviction of Mr. Frank’s innocence. The result has not changed our
opinion. Every step of the trial has intensified and fortified our pro-
found conviction of his innocence. :

"L. Z. Rosser,

R. R. Arnold.
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THE SUBSEQUENT HISTORY OF THE CASE—THE
APPEALS TO THE COURTS—THE COMMUTA-
TION BY THE GOVERNOR—THE LYNCH-
ING OF THE PRISONER.

October 31, 1913, Judge Roan denied the motion for a new
trial; February 17, 1914, the Supreme Court of Georgia af-
firmed the verdict of the lower court by a vote of four to two,
and February 25, unanimously overruled a motion for re-
hearing.! March 7 Frank was sentenced for a second time,
April 17 being set as the date for the execution. April 16
an extraordinary motion for a new trial was filed and sen-
tence was again stayed. April 22, Judge B. H. Hill, former
chief justice of the Court of Appeals,’* who had succeeded to
the judgeship of Fulton Superior Court, denied the extraord-
inary motion for a new trial. April 25 Frank’s sanity was
examined and he was declared sane. November 14 the Geor-
gia Supreme Court again denied a new trial* and on Novem-

1A large number of technical errors in procedure and in the admis-
sion of evidence and the prejudice of the jurymen were alleged by
the prisoner’s attorneys, but were all overruled by the Supreme
Court. Frank v. State, 80 S. E. Rep. 1016. The Court also ruled
that the disorder in the court room during the trial was not of such
a character as to impugn its fairness or furnish ground for reversing
the verdict; and that the cheering in the streets on the last day of
the trial was not heard by the jury, and they had no knowledge of
it until after they had rendered their verdict. The absence of the
prisoner from the Court room when the verdict 'was given was not
g:ntigged by his attorneys in this appeal. Frank v. State, 83 S. E.

p. 33.

ia See post, p. 628.

2 The error here alleged was the absence of the prisoner without
his consent from the Court room when the verdict was rendered.
Frank v. State, 83 S. E. Rep. 645. The Court stated the case in
these ‘words:

_“At the time the verdict was received and the jury trying the case
discharged, the defendant was in the custody of the law and inear-
cerated in the common jail of the county. He was not present when
the verdict was received, and the jury discharged as he had the right
in law to be, and as the law required he should be. He did not waive
the right to be present, nor did he authorize anyone to waive it for
him, nor consent that he should not be present. He did not know
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ber 18, refused a writ of error. November 23, Mr. Justice
Lamar, of the Supreme Court of the United States, refused
a writ of error. November 25, Mr. Justice Holmes, of the
United States Supreme Court, also refused a writ. Decem-
ber 7, the full bench of the United States Supreme Court re-
fused a writ of error. December 9, Frank was re-sentenced

that the verdict had been rendered and the jury discharged until after
the reception of the verdict and the discharge of the jury, and did
not know of any waiver of his presence made by his counsel until
after sentence of death had been pronounced upon him. On the day
the verdict was rendered and before the judge who presided at the
trial of the cause began his charge to the jury, the judge in the jury
room of the court house wherein the trial was proceeding, privately
conversed with two of the counsel of the defendant, and in the con-
versation referred to the probable danger of violence that the defend-
ant would be in if he were present when the verdict was rendered, if
the verdict should be one of acquittal; and after the judge had thus
expressed himself he requested the counsel thus spoken to, to agree
that the defendant need not be present at the time the verdict was
rendered, and the jury was polled. In these circumstances the coun-
sel did agree with the judge that the defendant should not be present
at the rendition of the verdict. In the same conversation the judge
expressed the opinion also to the counsel that even counsel of the
defendant might be in danger if they should be present at the recep-
tion of the verdiet. In these ecircumstances defendant’s eounsel,
Rosser and Arnold, did agree with the judge that defendant should
not be present at the rendition of the verdict. The defendant was
not present at the conversation and knew nothing about any agree-
ment made as above stated until after the verdict was received, and
the jury was discharged and until after sentence of death was pro-
nounced upon him. Pursuant to the conversation, neither of defend-
ant’s counsel were present when the verdict was received, and the
jury discharged. Defendant says that he did not give counsel nor
anyone else any authority to waive or renounce the right of the
defendant to be present at the reception of the verdict or to agree
that the defendant should not be present thereat; that the relation of
client and attorney did not give them such authority, though counsel
acted in the most perfeet good faith and in the interest of the safety
of the defendant. Defendant did not agree that his counsel or either
of them might be absent when the verdict was rendered.

“Defendant says upon and because of the grounds above stated:
The verdict was of no legal effect, and was void and in violation
of article 1, Sec. 1, par. 3, of the Constitution of the State of Geor-
gia, which provides that ‘no person shall be deprived of life, liberty
or property except by due process of law. That the recepton of the
verdict in the involuntary absence of the defendant, was in violation
of and contrary to the provisions of Article 6, Sec. 18, par. 1, of the
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to hang January 22, 1915. December 21 United States Dis-
trict Judge, W. T. Newman of Georgia, refused a writ of
habeas corpus. December 28, 1914, Mr. Justice Lamar grant-
ed an appeal and certificate of reasonable doubt to the United
- States Supreme Court. April 19, 1915, the Supreme Court
of the United States, with Mr. Justices Holmes and Hughes
dissenting, dismissed the appeal.® May 31, Frank’s plea for
commutation of sentence to life imprisonment was heard be-
fore the State Prison Commission. June 9, 1915, the State
Prison Commission submitted a divided report to Governor
Slaton, Commissioners Davison and Rainey voting against,
and Commissioner Paterson for commutation. June 21, Gov-
ernor Slaton commuted Frank’s sentence to life imprison-
ment and the prisoner was taken to Milledgeville to begin
his sentence.

On July 17, 1915, Frank was attacked by a fellow convict
who cut his throat with a butcher knife. He lingered be-
tween life and death for several weeks, but finally recovered.

Constitution of the State of Georgia, which provides that the right
of trial by jury except where it is otherwise provided in this Con-
stitntion, shall remain invidlate. That the reception of the verdict in
the absence of the defendant was contrary to and in violation of the
provisions of the fourteenth amendment to the Constitution of the
United States, to wit: ‘Nor shall any State deprive any person of
life, liberty or property without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.’
That the reception of the verdict in the absence of the defendant was
in violation of Article 1, See. 1, par. 5, of the Constitution of the
State of Georgia, to wit: ‘Every person charged with an offense
against the laws of this State shall have the privilege and benefit of
counsel.” ”

The Supreme Court ruled that because Frank was in court with
his attorneys when he was sentenced and because later, within the
time allowed by law, made a motion for a new trial, which recited,
among other things his absence at the reception of the verdiet, and
that his presence had been waived by his counsel and his motion for
new trial was refused by the trial court and its judgement affirmed
by the Supreme Court, the defendant must be considered as having
acquiesced in the waiver made by his counsel of his presence at the
reception of the verdict, and he eannot at a subsequent date set up
such absence as a ground to set aside the verdict.

3 Frank v. Magnum, 237 U. S. 309.
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At daybreak on August 17th, two miles northeast of Mari-
etta, in Cobb County, Georgia, Frank was lynched by a mob.
Mary Phagan’s body was buried in the- cemetery of this
town. A number of men in automobiles arrived at the State
Prison farm where Frank was serving his commuted life
sentence, after dark on the evening of August 16th. These
men cut the telephone wires, overpowered the guards, en-
tered the hall where Frank was sleeping, carried him into
one of the automobiles, and the journey was made during the
night all the way to Marietta, Cobb County, a distance of
some 125 miles. Frank was hanged to a tree by this mob..
The mob was dissuaded from burning the body by some eciti-
zens who arrived on the scene after the hanging.t. The body

4 Marietta, Georgia. The scenes at the place where Leo M. Frank
was hanged, were nerve wrecking. The erowd gathered with
rapidity. They swarmed the road from both directions. They
seemed to rise up out of the ground, so fast they came. The automo-
biles eame ecareening, recklessly disregarding hife and limb of oceu-
pants. Horse-drawn vehicles came at a gallop. Pedestrians came
running. Women came, children eame—even babies in arms. The
sight of the body swaying in the wind ‘with the red gaping wound in
the throat, made some of the women sick, and they would utter little
shrieks and groans and turn their heads away. Other women walked
up to the packed mass of men, pushed their way into the pack and
looked on the dead body without the quiver of an eye-lash.. One of
the first arrivals was a man in a frenzy of passion. He '‘was bare-
headed, coatless, his eyes blazing like the eyes of a maniac. He ran
through the erowd, ran up to the body, threw up his hands, clinched
his fist and shook them at the body. Then his hands opened and his
fingers writhed. His fists closed again, and he shook them at the
body. “Now we've got you,” he screamed. “You won’t murder any
more innocent little girls. We've got you now. They won’t put any
monument over you. They are not going to get you. They are not
going to get a piece of you as big as a cigar.” The erowd yelled, and
packed closer. At this juncture, a short, thick-set man ran up to the
crowd, jostled his way through and pushed up to a place beside the
man who was cursing the body. He climbed up on something so that
he could see over the heads of the erowd. “Men, hear me,” he said.
It was Newton A. Morris, former Judge of Blue Ridge distriet, who
had just arrived from Marietta, with Attorney John Wood, of Can-
ton. They were attending at court, heard the news early Tuesday
morning, and came at top speed to the scene. “Hear me, men,” said
Judge Morris. The crowd became quiet except for a mumbling by
the man beside the body. “Citizens of Cobb County, listen to me,
will you?” said Judge Morris. They gave a murmur of assent.
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was cut down and carried to Atlanta and from there sent to
Brooklyn where his parents lived.

“Whoever did this thing—" The man beside the body broke in with
a shout: “God bless him, whoever he was.” Judge Morris laid his
hand on the man’s shoulder and asked him to be quiet for a few
minutes. “Whoever did this thing did a thorough job.” “They shore
did,” chorused the crowd. “Whoever did this thing,” said Judge
Morris, “left nothing more for us to do. Little Mary Phagan is vin-
dicated. Her foul murder is avenged. Now, I ask you, I appeal to
you as good citizens of Cobb County, in the good name of our county,
not to do more. I appeal to you to let the undertaker take it.”
The man by the body broke in again, “We are not going to let the
undertaker have it,” he shrieked. “We are not going to let them
erect a monument over that thing. We are not going to let them
have a piece of it as big as a cigar. We are going to burn it, that’s
what we are going to do. We are going to burn it. Come on, boys,
let’s burn the dirty thing.” “Men, I appeal to you,” he shouted,
“don’t do anything to this body. Let the undertaker have it. This
man has a father and mother, and whatever we think of him, they
are entitled to have the body of their son. Men, men, I appeal to
you for the good name of the country. Let all who are in favor of
giving this body over to the undertaker say ‘Aye.’” There was a
chorous of ayes. ‘Now, let all who oppose us say No.’” The man
beside the body, at the top of his voice yelled “No.” “Let all who
are in favor of giving this body to the undertaker raise their hands,”
said Judge Morris. The hands of the erowd went up.—8t. Louis.
Globe-Democrat, August 18, 1915,





